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PREAMELE

THIS AQREEMENT made and dated as of the 17th day-of Octcber,
1997 {the "Agreement"), constitutes an agreement between the CITY
OF PLAINFTELD (the "City"), a municipal corporation of the State of
New Jersey situated in the County of Union and THE PLAINFIELD
MUNICIPAL UTILITIES AUTHORITY (the "Authority"), & public body
corporate and politic of the State of New Jersey. o

WITNESSETH

WHEEREAS, the Ruthority was created and eatablished by virtue
of an ordinance duly adopted by the City Council of the City on
Septemher 18, 1995 (the "Creation Ordimance”), pursuant to the
Municipal and County Utilities Authorities Law (N.J.S.A. 40:148B-1
et seqg.} of the State of New Jersey as amended and supplemented
(the "Act"), and the Authority is a public body corporate and
politic of ths State of New Jersey and an agency of the City with
all the powers, privileges, and authority conferred by the Act; and

WHEREAS, it is the purpose and peclicy of the Authority, among
other things, to (i) relieve the waters in the City of Plainfield
from polluticn or threatened pollution by provision of sewage
collection, treatment and disposal services ("Sewage Services") and
(ii) provide solid waste and recycling services and facilities that
are consistent with the Solid Waste Management Act, P.L. 1970, C-
39, of the State of New Jersey, the Solid Waste Utility Control
Act, DP.L. 1870 c. 40, the New Jersey Statewide Mandatory Source
Separation and Recycling Act, P.L. 1987, c. -102 and in conformance
with the solid waste management plan adopted by the County of
Union, to the extent required by applicable laws ("Splid Waste
Services"); and

WHEREAS, to accomplish such purposes, the City and Authority
recognize that it is necessary for the Authority to assume an
interest in, and possession and operation of, the existing sewerage
system and solid waste facilities and assets now owned, contralled
or operated by the City; and

WHEREAS, in order to assist the Authority in connection with
the asgumption of assets and the provision of Sewage Services and
Solid Waste Services as provided in this Agreement, it may be
necessary, from time to time, for the:City to provide certain forms
of financial assistance to the Autherity in comnection.with the
Authority's capital financing needs and operations; and

WHEREAS, the City and the Authority have each determined that
it will be economical and otherwise advantageous Lo each of them
and the residents and property owners of the City for the City and
the Authority to enter into a contract relating to the transfer to
the Authority, by lease, sale or otherwise, as the case may be, cf
sewerage and solid waste assets in order for the Authority to
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assume responsibilities relating to the collection, treatment and
disposal of sewage and the establishment of a system for effective
and efficient collection, processing, recycling, transfer and
disposal of solid waste originating in the City, as the case may

be; and

WHEREAS, pursuant to such Agreement the City shall transfer by

lease, sale or otherwise, as the case may be, to the Authority its..

existing sewage collection and disposal and solid waste collection,
transfer and disposal assets so that the Authority may assume the
operation, maintenance and, as appropriate, further development and

expansion thereof; and

WHEREAS, such Bgreement shall provide for the cooperztion of

the City and the Authority in the development of a staffing plan

and the transition, if any, of City employees to the Authority; and

WHEREAS, in consideration for the mutual promises, agreements
and covenants of this Agreement, the City and the Authority have
agreed to enter into the deficiency agreement appended hereto which
provides, among other things, upon the terms and conditions
specified therein, for the City to make deficiency payments to the
Authority on account of shortfalls in revenues necessary to pay the
debt service on Authority obligations and certain costs of
operations of the Systems (as herein defined);

NOW THEREFORE, in congideration of the promises, agreements
and covenants hereinafter set forth and mutually-agreed to, the
Zuthority and the City, each for itself, 4its successors and
assigns’, do mutually covenant, promise and agree &as follows:
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ARTICLE 1
DEFINITIONS

The terms set forth in this Article shall, unless otherwise
indicated herein or the context clearly requires otherwise, have
the meanings ascribed to such terms below. Terms listed below in
the singqular form shall include the plural and words listed in the
plural shall include the singular. ‘ -

waAct® shall mean the Municipal and County Utilities
Authorities Act constituting Chapter 183 of the Laws of 1957 of the
State of New dJersey and the acts amendatory thereof and
supplemental thereto.

nAccountant's Certificate" shall mean the certificate of the.
Authority Accountant fairly presenting the revenues, operating
expenses, and fund balances relating to Authority operations as
required pursuant to Section 603 of.the Agreement.

"Accounting Date" shall mean the date specified in Section 208
of the Agreement.

"Agreement" shall mean this agreement by and between the
Authority and the City originally executed on the date specified
above in connection with the transfer by lease, sale or otherwise,
as the case may be; of the Agsets to and the cperation, and
maintenance thereof by the Authority, and amy and all
modifications, alterations, amendments and supplements hereto which
are made in accordance with the provisions hereof.

nApproval Ordinance® shall mean the ordinance adopted by the
City Council approving this Agreement including the transfer of
assets and authorization of the Deficiency Agreement contemplated
herein which ordinance shall be substantially in the form attached
hereto as Exhibit A.

"Aggets™ shall mean coliectively the Sewerage System Assets
and the Solid Waste System Assets.

"Authorized Authority Representative" shall mean the Chairman,
Executive Director, Deputy Executive Director and/or Chief
Financial Officer of the Authority, or such other representative
that shall, from time to time, be designated by resolution of the

Authority.

"Authorized City Representative' shall mean Mayor, Business
Administrator, and/or Director of Finance of the City, oOr such
other representative that shall, from time to time, be designated
by resolution of the City Council.

"Rage Year Revenue Calculation" shall mean the amount
calculated in accordance with Exhibit B.
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"Bonds" shall mean bonds or other obligations issued or
entered into by the Authority pursuant to the Act.

"City Charter" shall mean the Charter of the City of
Plainfield adopted July 12, 1968,

"City Flscal Year" shall mean the period of twelve (12)

consecutive months beginning July 1 and ending June 30.

"Closing Date" shall mean the effective date of the Approval
Ordinance.

"Conditions Precedent" shall mean the conditicns precedent to
the performance of certain obligations under the Agreement as
provided in Section 204.

"Deficiency Agre€inent" shall mean the agreement entered into
between the City and the Authority providing for certzin financial .
agsistance to the Authority and which is appended hereto as Exhibit:
C. '

"Deficiency Amount” shall mean the amount payable by the City
to the Authority under the terms and conditiong of the Deficiency

Agreement.

"Escalation Factor™ shall mean the egcalation factor set forth
in Exhibit D.

"Fiscal Year" shall mean the period of -twelve (12} consecutive
calendatr months beginning January 1 and ending December 31 with the
first Fiscal year beginning on the Closing Date and ending December
31 1995,

"Force Majeure®" shall include, but not be limited to, the
following acts, events or conditions or any combination thereof
provided, however, that such act, event or condition shall be omne
that has or is reasonably expected to have a material adverse

‘effect on the ability of either party to wholly or partially

perform its obligations under this Agreement, and shall be beyond
the reasonable control of the party relying thereon as
justification for not performing an obligation or complying with
any condition required of such party under the terms of this
Agreement :

{a) an act of God, 11ghtn1ng, earthquake, hurricane,
acts of a public enemy, war, blockade, insurrection, riot or civil
disturbance, extortion, sabotage or similar occurrence or any
exercise of the power of eminent domain, police power, candemnation
or other taking by or on behalf of any public, quasi,public or

private entity; or

(b) =& landslide, fire, accident, strike or labor
dispute, curtailment of supply or unavallablllty of construction
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materialg, replacement equipment or fuel, explosion, flood or
nuclear radiation not created by an act or omigsion of the either

party; or o

{(c) a change in law or any curtailment, law, rule,
order, regqulation or restriction imposed or enacted or interpreted
by governmental authority after the date of execution of this
Agreement ("Change in Law"), provided that the Authority takes:.
prompt action to the extent posgible, to comply with any such

Change in Law; or

(d) an order, judgment, action and/or determination of
any federal, state or local court, administrative agency Or
governmental body with appropriate jurisdiction impeding the
construction, operation or maintenance of the Systems, provided,.
however, that the contesting of any such order, judgment, action
and/or determination, in good faith, shall rot constitute or be
construzd as an action or inaction within the control of such
party; or

(e) the suspension, termination, interruption, denial or
failure of or inability to obtain any renewal or issuance of any
permit, license, right of way, consent, authorization or other
approval which is essential to the construction, operation or
maintenance of the Systems, provided, however, that the contesting
of any such suspension, termination, interruption, denial or
failure of renewal or issuance, in good faith, shall not constitute
or be construed as an actien or inaction within the control of such
party; or -

(£) any surface or subsurface condition that has a
material adverse effect on the Systems.

rGovernmental Approval®" shall mean any authorization, consent,
approval, license, permit, certification, exemption, filing or
registration by or with.any Governmental Ruthority.

"Governmental Authority" shall. mean the Federal Government,
any state or other political subdivision thereof, and any entity
exercising executive, legislative, judicial, regulatory oOT
administrative functions of or pertaining to government and any
other governmental entity with authority over any aspect of the
Agreement or the performance of any of the cbligations thereunder.

"Gross Revenues" shall mean all rents, rates, fees, gervice
charges, user charges, interest, income, receipts, or revenues that
are payable to or received by the Authority in connection with the
operation of the Sewerage System and the Solid Waste System
provided, however, that Gross Revenues shall not include (a) the
proceeds of bonds, government loans or other obligations of the
Authority, (b) casualty insurance proceeds (or the proceeds cf any
insurance policy maintained for the repair or replacement of any
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Components of the Systems) and condemnation awards with respect to
all or any portion of the Systems (except tO the extent that such

proceeds are not to be used for the construction,repair or”
replacement of the Systems, as the case may be, (c) payments made
with respect to any variable rate bonds by the issuer of any
liguidity facility and with respect to any bonds or by the issuer
of any credit facility, (d) any government grants which are awarded
with respect to the development, acquisition, or construction of..
all or any portion of the Systems, (e) any amounts which are
received by the Authority which are reguired to be placed in an
escrow account in accordance with the terms of any applicable law
or by any order oOr directive of any regulatory agency, (£)
compensatory damages or other payments payable to the Authority
under any contract or agreement, or any sSurety bond or letter of
credit issued as security for performance in connection therewith,
and (g) any amounts payable by the City under the Deficiency
Agreements. T '

: nlease Payment Anniversary Date" shall mean the date specified
in Secticn 203 of the Agreement.

"leggsor" shall mean the City.
rLegsee" shall mean the Authority.
"I,nans® shall have the meaning specified in Section 608.

"lLocal Finance Board” shall mean the Local Finance Board
within the Division of Local Government Services, Deparctment of
Community Affairs of the State of New Jersey, or its sSuccessors and

assigns.

"pARSA® shall mean the Plainfield Area Regional Sewerage
Authority created pursuant to ordinances adopted by the
municipalities that are parties to the PARSA Agreement.

"PARSA Agreement" ghall mean the agreement by and among PARSA
and the Borough of Dunellen, Borough of Fanwood, Township of Green
Brook, Borough of North Plainfield, City of Plainfield, Township of
Scotch Plains, Borough of South Plainfield and Borough of Watchung,
dated as of August 3, 1955, as the same may be amended from time to

time.

nparmitted Encumbrances" shall mean and include (a) -liens and
charges which are incidental to construction or maintenance of the
Sewerage System, on record as of the date of execution of this
Agreement, which are being contested in good faith and which are to
proceed to judgment; (b) the lien of taxes and assessments which
are not delingquent; (c) minor defects and irreqularities in the
title to the Rssets which do not in the aggregate materially impair
the use of the Assets for the purposes for which they are intended;
(d) easements, exceptions or reservations for the purposs of

6
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pipelines, telephone lines, telegraph lines, power lines and
substations,. cable television rights, roads, streets, alleys,
highways, railroad purposes, drainage and sewerage pPUurposes, dikes,
canals, laterals, ditches, the removal of oil, gas, coal or other
minerals, and other like purposes, or for the joint or common use
of real property, facilities and equipment, which do not materially
impair the use of such property for the purposes for which it is or
may reasonably be expected to be held; (e) rights reserved to or..
vested in any municipality or Governmental Authority to control or
regulate or use in any manner any portion of the Assets which do
not materially impair the use of the Assets for the purposes for
which they are intended under this Agreement; (f) any obligations
or duties affecting any portion of the Assets, of any municipality
or Governmental Authority with respect to any right, power,
franchise, grant, license or permit that do not materially impair
the use of the Assets for the purposes for which they are intended
under this Agreement;” (g) present or future valid zoning laws and
ordinances; ,(h) encumbrances, pledges, mortgages or security
interests granted to the holders of the Bonds; (i) any rights,
easements or access granted to PARSA pursuant to the terms of the
PARSA Acreement; and (j) this Agreement.

"Recyclable Materials" shall mean those materials used and
discarded by the owner which would otherwise become splid waste,
and designated by the City which may be collected, separated or
processed and returned to the economic mainstream for recovery for
the purpose of reclamation of all or a significant portion of the
materizsl.

"Fepayment Date" shall mean the date specified in Section 608
of the Agreement.

nReverue Sharing Percentage" shall mean for each Fiscal Year,
50% of the.difference between the Authority's Gross Revenues and
the Base Year Revenue Calculation (the "Difference") as described
in greater detail in Exhibit B, provided, however, that if in any
Fiscal Year, the Difference shall exceed 25% of the Authority's
annual budget, then the City's Revenue Sharing Percentage gshall be
increased by the amount by which the Difference exceeds 25% of the
Authority's annual budget and, provided further that in the event
that the City shall at any time make payments to the Ruthority of
a Deficiency Amount, then, in addition to the above and until the
total Deficiency Amounts shall be paid in full, the Revenue Sharing
Percentage shall be increased by the lesser of (i) an additional
50% of the difference between the Authority's Gross Revenues and
the Base Year Revenue Calculation or (ii) an amount necessary to
repay the Deficiency Amounts in full.

4
"Service Charges" shall mean rents, rates, fees or other
charges for direct or indirect connection with, or the use of the
services of the Systems, including charges relating to the
recycling of Recyclable Materials,
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"Sewage" shall mean the water-carried wastes . created in and
carried, or to be carried, away from, or to be processed by on-site
waste water systems, residences, hotels, apartments, schools,
hospitals, industrial and commercial establishments, or any other
public or private building, together with such surface or
groundwater and industrial wastes and leachate as may be present,.

"Sewerage System” shall meazn the sewerage sysStem transferread
to the Authority from the City in accordance with the terms hereof
and to be designed, constructed, financed, owned, operated and
maintained by the Authority including sewer trunks, intercepting,
outlet and comnection sewers, conduits, pipe lines, mains, pumping
and ventilating stations, sewage treatment and digposal systems,
plants, buildings, works, connections, outfalls, compensating,
reservoirs, boats, and other conveyances, structures and equipment
and other real and Dersonal property, and rights therein and
appurtenances necegsary or useful and convenient for the
collection, treatment, purification or disposal of Sewage in a
gsanitary manner.

"Sewerage System Assets" means the azsets used or to be used
for the collection, treatment, purification and digsposal of Sewage
and the plants, structures, on-site waste water systems, and other
real and personal property and rights therein acguired,
constructed, operatéd and maintained or to be =~ acquired,
constructed, operated or maintained by or oOR behalf of the
Authority as permitted by the Act as more particularly specified on
Exhibit E attached hereto. "

n§olid Waste" shall mean garbage, refuse, and other discarded
materials resulting from industrial, commercial and agricultural
operations and from domestic and community activities, including
municipal government and school district operations and shall
include all other waste materials, including sludges, chemical
waste, hazardous wastes and ligquids, to the extent permitted by
applicable law, except for sewage conveyed to OT treated in public

sewage treatment plants;

ngplid Waste System" shall mean the solid waste system to be
developed, owned, operated, financed, implemented and maintained by
‘or on behalf of the Authority including solid waste services
agreements with any person, for: the collection, transfer,
processing, disposal and/or recycling of golid waste, including,
but not limited to, transfer stations, recycling facilities,
facilities for the composting of Solid Waste, sanitary landfill
facilities or other property or plants for the collection,
transfer, disposal or recycling of Solid Waste and all,vehicles,
equipment and other real or personal property and rights therein
and appurtenances necessary or useful and convenient for .the
collection, transfer, recycling or disposal of Splid Waste in a

sanitary manner.
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"golid Waste System Assets" shall mean the assets used or to
pe used for the collection, transfer, processing and disposal of
Solid Waste and the plants, structuresy vehicles, egquipment and
other real and personal property acquired, constructed, operated
and maintained or to be acquired, constructed, operated or
maintained by or on behalf of the Authority as permitted by the Act
as more particularly specified on Exhibit F attached hereto.

"Start-Up of Solid Waste Operations" shall mean the date that
Solid Waste originating within the geographic boundaries of the
City shall commence Lo be collected, treated and disposed by or on
behalf of the Authority consistent with bid specifications of the
Ruthority relating to such collection, treatment and disposal.

ngystems" shall mean collectively the Sewerage System and the

Solid Waste System.

———
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ARTICLE II
TRANSFER OF ASSETS

SECTION 201. Lease Asgets. As of the Closing Date, the City,
as Lessor, shall lease to the Authority, as Lessgsee, the S8ystem
Assets specified in Exhibit E-1 and F-1 of this Agreement.

SECTION 202. Lease Term: Terms and Conditions. The temrm of :.

the Lease shall be for a period that is the greater of (i) thirty
(30) years from the Closing Date or (ii) one (1) year following the
final maturity of ' any bonds, notes or other obligations issued by
the Authority but in any event not greater than forty (40) years
from the Closing Date. This Lease shall be deemed to be and
construed as a "net net lease" and pursuant to the terms hereof,
the Authority shall be responsible during the lease term for all
costs of operating, repairing, constructing, and maintaining the
Assets and the Systems including, without limitation, all utility
and insurance costs and any taxes, fees, fines or other charges and
the City shall have no respcnsibility or liability with respect to

the same.

SECTION 203. : :
Appropriation. (a) In consideration for the lease of the Sewerage
System Assets set forth in Section 201 hereof, the Authority agrees
to pay to the City, in each year during the Term of this Lease, a
Lease payment.of $812,000 on June 1, 1998 and $1,062,000 commencing
on June 1, 1999, and which $1,062,000 lease payment shall bs
payable on June 1 each year thereafter during the Term of the
Agreement. As of June 1, 1939 and each June 1 thereafter ("Lease
Payment Anniversary Date"), the Lease payment amount specified
herein shall be adjusted in accordance with the EBscalation Factor
calculated in the manner set forth in Section 203 (4) below. Upon
the Authority's failure to pay any lease payment by June 30 of any
such year, the Authority shall be obligated to pay interest on such
overdue amounts at the rate of ten percent (10%) per annum. The
payment of such interest shall not relieve the Authority of the
obligation to perform its other obligations hereunder, and the
acceptance of such interest payment; at a time when the Authority
is in default of its other cbligations hereunder, shall not prevent
the City from exercising its rights and remedies hereunder,
including, without limitatiom, the right to terminate this
Agreement in accordance with the terms hereof.

(b)) In consideration for the mutual obligations of the
parties hereunder relating to the lease and sale, as the case may
be, of Solid Waste System Assets by the City to the Authority and
the operation of the Solid Waste System by the Authority, the City
and the Authority agree as follows:

(1) The City shall appropriate as a part of its annual
budget in each City Fiscal Year commencing July 1, 18%7, an
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amount necessary to pay the cost of disposal of Sclid Waste
originating within the geographic boundaries of the City. The
City appropriation shall be based upon an estimate cf the
Solid Waste tonnage available for disposal and the disposal
cosz per ton during the Fiscal Year as set forth in a
certificate approved by resolution of the Authority and
delivered to an Authorized City Representative as of June 1
preceding such City Figcal Year. In addition to the estimates
provided above, such certificate shall set forth the actual - -
numbers of tons disposed and the cost of such disposal for the
current City Fiscal Year;

(i1) The Authority shall pay to the City as a lease
payment for the Solid Waste System Assets, an amount equal to
the difference between (x) the City appropriation provided for
in Section 203 (b) (i) above and (y) $1,200,000 of said citvy.
appropriation. The lease payment shall be payable meonthly in
arrears on the first day of each month in each Fiscal Year
commencing 60 days following the Start-Up of Solid Waste
Operations by the Authority.

(c) On or before July 15 of each Fiscal Year, commencing July
15, 1957, the Authority shall undertake a reconciliation to
determine the total cost of disposal of Solid Waste paid from the
city Appropriation provided during the preceding City Fiscal Year.
To the extent that the total disposal cost for such preceding City
Fiscal Year shall be less than the City appropriation, then,such’
difference shall be credited against the lease payments payable by
the Authority under Section 203 (b) (ii) of.this Agreemenc. Said
credit shall be applied against each next gucceeding monthly lease
payment until the full credit amount shall be exhausted. To the
extent that the total disposal cost for such preceding City Fiscal
Year shall be greater than the City appropriatiecn, then, said
difference shall be paid to the City on or before November 1 cf the
current City Fiscal Year. The reconciliation shall be undertaken:
in the manner set forth in Exhibit G.

(d) ©On the Lease Payment Anniversary Date, the Lease Payment
shall be adjusted in accordance with the Egcalation Factor. The
Escalation Factor shall be calculated on or prior to fifteen (15)
days prior to the Lease Payment Anniversary Date and on oY prior to
such day each year theresafter. The Escalation Factor for
application on any Lease Payment Anniversary Date shall be
calculated based upon the published data. for the fourth (4th) month
preceding the Lease Payment Anniversary Date and shall be compared
to the published data for the same month in the preceding year.
The Esecalation Factor shall be calculated in a gimilar manner in
each subsequent year during the term of the Lease.

SECTION 204. MLMMQMM
Service Charges. To effectuate the terms of the Agreement, the
parties agree to the following additional consideration:

T1015-099 1048192.1% 11
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(a) As of the Closing Date, the City shall sell to the
Authority, for the additional sum of $250,000, the Assets set forth
on Exhibits E-2 and F-2. The City shall deliver evidence of title
reasonabhle requested by the Authority et -

(b) The Authority hereby agrees that following the close of
each Fiscal Year, it shall pay to the City its Revenue Sharing
Percentage for such Fiscal Year, provided, however, that upon the

igsuance of Bonds, pursuant to the terms of any bond resolutiomn,..

then the Authority shall establish within the Sewerage System and
the Solid Waste System bond resolutions, as the case may be, a City
Account into which shall be deposited the City's Revenue Sharing
percentage. Within sixty (60} days following the clese of each
Fiscal Year, the Authority shall pay to the City the Revenue
Sharing Percentage and shall deliver in connection therewith,. a
copy of the calculation of the Revenue Sharing Percentage for such

year.
(c) The Authority hereby agrees that all properties owned or
controlled by the City and connected to the Sewerage System shall
not be subject to the payment of Service Charges or other pericdic
charges. Further, the City shall also not be subject to the
payment of Service Charges for all Solid Waste generated Dby
properties owned or controlled by the city. The City shall pay
Service Charges to the Ruthority for the cost of collection and
disposal of Solid Waste illegally dumped on City owned property
that the Authority collects and for which it arranges disposal at
the direction of the City. ’

SECTION 205.  Conditions Precedent.  The following items
shall be Conditions Precedent to the performance by the City and
the Authority of the respective obligations under this Agreement on
and after the Closing Date unless any of the Conditions Precedent
shall be waived by the party that is not in control of such

condition:

(i) The City and the Authority, cooperatively shall have
developed, to the best of their respective knowledge, a list
atrached hereto as Exhibit H of all liens, easements, licenses
and other existing or potential encumbrances affecting the
Asgets or the Systems including interlocal agreements, pending
or threatened litigation or other claims.

(ii) The City shall have obtained the assent of any person
with a contract with the City, which contract’ shall be
necessary £for the lease, ownership, operation and/or
maintenance of the Systems by the BAuthority, to the
assignment, grant or conveyance of such contract to the

Authority. '

(1ii) The Authority shall have obtained all required
Governmental Approvals necessary for a leasehold or ownership
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interest in the Assets, as the case may be, and for operaticn
and maintenance of the Systems, provided, however, that any
Covernmental Approval that can only be obtained following the
Closing Date shall not be a condition precedent to the
occurrence of the Closing Date.

(iv) Delivery as of the Closing Date of opinions of counsel to
the Ccity and the Authority that this Agreement has been duly
aurhorized, executed, and, upon due execution by the other:-
party will be a valid, binding and enforceable obligation of
the City or the Authority, as the case may be, except as the
enforceability therefor may be, subject toO general principles
of equity and laws affecting the enforcement of creditor's
rights generally.

(v) Delivery to the City of a certificate of insurance in
accordance with__the provisions of section 702 of this
Agreement. -

(vi) The Authority shall have completed its due diligence
inquiry as provided in Section 206 hereof.

cection 206. Due Diligence: Good Falth Assistance. {a) Prior
to the Closing Date, the Authority shall have the right to conduct
a due diligence review of all of the Assets that are the subject of
a lease, grant, transfer, sale, assignment or conveyance by the
City under this Agreement, including such other documents, SUrVeYys,
engineering studies, permits and approvals, consent orcers or
consent decrees, environmental compliance records, procurement
documents, title reports and such other records, documents and
reports or gystems as are reasonably necessary for the Authority to
analyze the construction, operations, management and maintenance of
the Sewerage System and the Solid Waste System. The City agrees,
in good faith, to provide the ARuthority with the information
hereinabove identified and such other information as the City shall
deem necessary for the Authority to assume its regponsibilities as
contemplated by the terms of this Agreement.

(b} In the event the RAuthority fails to complete its due
diligence inquiries or otherwise elects not to perform same OI any
portion thereof prior to the Closing Date, the Authority shall
waive the right to assert any claims with regpect to liens,
defects, or encumbrances thereafter and the City shall not be
liable to the Authority for any claims with respect to liens,
defects, or encumbrances to the Assets that may thereafter become
known.

If, as a result of the Authority's due diligence inguiries
undertaken prior to the Closing Date, it informs the City of the
existence of encumbrances, liens or other conditions that
materially impair the use of the Assets for the purpose for which
they are intended, the City shall have the option of (1)
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eliminating such encumbrances, defects or conditions, or (2} in its
sole discretion terminating this Agreement after which neither the
City nor the Authority shall have any further rights against the
other under this Agreement. If the City elects to eliminate any
material encumbrances, defects or other conditions that materially
impair the use of the Assets for the purpose for which they are
intended, the City shall have a reasonable period of time in which
to eliminate such encumbrances, defects or other conditions and

. extend the Closing Date for a period not to exceed ninety (90):-

days. If the City cannot eliminate such encumbrances, defects or
other conditions within such ninety (90) day period, either party
has the right to terminate this Agreement. _

It is expressly understood that the City has not and will not
undertake any title searches, surveys, studies, environmental
assessments or studies, or any other searches contemplated in this.
Section 206. The Authority has the responsibility of conducting
any and all searches,” reviews, studies, examinations and to take
any other steps that may be required to demcnstrate to the
satisfaction of the Authority that there are no defects, liens,
encumbrances or impediments or any other condition that would
materially impair the use of the Assets for the purposes for which
they are intended.

(c) Following the Closing Date, the City shall continue to
provide assistance to the Authority by providing any additional
data or information that the Authority shall reasonably requesg and
zssist the Authority with interpretations and analysis of such data
or information. -

SECTION 207. Employee Transition. The City agrees to

cooperate with the »Authority to ensure and effect & smooth
transition of City personnel, if any, to the authority. The City
and the Authority shall assign the personnel with the appropriate
expertise to coordinate the transfer of city personnel. In order
to facilitate the employee transition described herein, the
ruthority shall develop a staffing plan (vStaffing Plan") that will
identify the positions that must be created by the Authority and to
the extent necessary, staffed in order to ensure the efficient
operation and maintenance of the Systems. Nothing contained herein
shall require the Authority to offer employment to any City
employees, or otherwise implement salary and benefit arrangements
that are in any respect comparable with the salary and benefit
arrangements currently payable to City employees.

SECTION 208. Trapngition of Certain Asaets. (2) As of
November 26, 1996 (the "Accounting Date"), all receipts from sewer
billings and accounts receivable due to the City are deemed to have
been received for the account of the Authority. Notwithstanding
the abcve, to the extent that City collections from Sewer billings
(including a reimbursement payment from PARSA tO the City in the
amount of $242,000) from the period of July 1986 through Nowvember

—

-
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25, 1996 shall be less than $1,385,000, then the City shall be
entitled to an amount of sewer receipts on and after November 26,
1996 ecual to the difference between (x) $1,385,000 and (y) the
amount received by the City from sewer billings as of ‘November 25,
1996. Any amounts collected by the city for the account of the
Authority shall be paid to the Authority on the first business day
of the week next succeeding the Closing Date and on the first
husiness day of each week thereafter. Not later than the end of

the City's Fiscal Year, the City afid the Authority shall conduct an-
accounting to determine, among other things, the amounts collected

by the City for the account of the authority and the outstanding
and delinquent accounts receivables from the most recent City sewer
billing., Either party shall have the right to request an

additicnal accounting with respect to the manners contained herein

upon ten (10) days prior notice to the other party.

(b) As of the Closing Date, the Authority and the City shall
inventory the Sewerage System AsselLs and Solid Waste System Assets
listed on Exhibits E and F, respectively, to be utilized Dby the
Authority in connection with the performance of its obligations

under the Agreement.

SECTION 209. Control of Property. After the Closing Date,
the Assets purchased by the Authority shall be the property of the

ruthority and the Authority shall have a leasehold interest in the
leased Assets. The Assets leased and purchased by the Authority
shall be deemed public property and, to the extent permitted by the
Act, in particular held by the Authority for the use and benefit of
the inhabitants and property owners of the.City.
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ARTICLE III
REPRESENTATIONS AND WARRANTIES

Section 301. EsnIgaQn:;;igna_and_ﬂaxxantisa,of the City. The
City represents and warrants to the Authority as follows:

(a) General. The City is a municipal corporation'of the
State of New Jersey and has the power and authority to transfer the

necessary to effect such a transfer by lease, sale oOT otherwige, as
the case may be, including this Agreement, and perform all
obligations necessary to effect a transfer by lease, sale or
otherwise, as the case may be, of said Assets.

(b) No Conflict. The execution, delivery and performance of
the Agreement (i) has been duly authorized by all requisite action
of the City, (ii)__to the Dbest knowledge of authorized
representatives of the City, following diligent inguiry, will not
violate or conflict with any provision of law, rule or regulation,
any order of any court or other agency of government, OT any
provision of the City Charter, and {iii) to the best knowledge of
authorized representatives of the Ccity {other than proceedings
relating to issuance of City general obligation bonds as to which
no view is expressed), will not violate or result in a default
under any provision of any indenture, agreement or other
instrument.

(c} Litigation. Except as described in Exhibit E hereto, to
the best knowledge of authorized repregsentatives of the City, there
is no .action, suit or proceeding at law or in equity or by or
before any Governmental Authority or other agency now pending or,
chreatened against or affecting the ability of the City to enter
into the Agreement to transfer the Assets or, following trangfer of
such Assets, that could bhave a material adverse effect upon the
financial condition of the BAuthority or the ability of the
Authority to operate the Sewerage System or the Sclid Waste System.

(d) Design_of Project. To the best knowledge of Authorized
City Representative, (i) the current operation and design of the
Sewerage System is in compliance with all governmental rules and
requlations applicable thereto; (1i) All Governmental Approvals
required to be obtained in connection with (x) the congtruction,
operation and maintenance of the Sewerage System and {(y) the
execution, delivery and performance by the City of this Agreement,

as of the date hereof, have been ocbtained and are 1n full force and
effect, or are in the process of being obtained.

(e) Obligationz of the Clty. When executed and delivered by
the City, this Agreement will be a legal, valid and binding

obligation of the City enforceable against it in accordance with
its terms.
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The representation set forth in Section 301(d) above shall
expire thirty days after the Closing Date.

Section 302. mmuﬁ_emmwld—ﬂﬂmﬂﬂﬁﬂ The
Authority acknowledges that the City makes no warranty CO the
Buthority, either express or implied of any nature Or kind as to
the condition of the leased and/or sold Assets. It is expressly
understood that any property being l1eased and/or sold to the:.
Authority pursuant to this Agreement are gsold. "AS IS" without any
warranty to the Ruthority, either express or implied, as to (1) the
conditicon of the property, (2} the property's freedom from defects
or required repair or maintenance, or (3) the premises’ fitnesa for
any particular use or purpose. The Authority acknowledges that the
City had not and will not undertake any studies or assessments of
the Assets leased and/or sold pursuant to thig Agreement and makes
no representations of any kind as to their condition.

Secticn 303. mmwmmmw
The Authority makes the following representations and warranties to

the City:

(a) General. The Buthority (i) is a public body corporate and
politic of the State of New Jersey pursuant to the ACt; (ii) has
full corporate power and authority to execute and deliver this
Agreement and to perform its obligations hereunder; and (iii) by
proper corporation action has duly authorized the execution and
delivery of this Agreement. Y

, (b) No Copflick. The execution and delivery of this
Agreement and the consummation of the transactions contemplated
hereby and thereby do not conflict with or constitute a breach of
or a default under the Authority's articles of incorporation or
bylaws or under the terms and conditions or any agreement Or
commitment to which the Authority is a party or by which the
Authority is bound.

 (c) Obligations of the Authority. When executed and
delivered by the Authority, this Agreement will be a legal, valid
and binding obligation of the Authority, enforceable against it in
accordance with its terms.

(¢) Litigation. Except as described in Exhibit H hereto, toO
the best knowledge of authorized representatives of the Authority,
following diligent inquiry, the Authority is not aware of any
action, suit or proceeding at law or in equity or by or before any
Governmental Authority or other agency now pending or, threatened
against or affecting the ability of the Authority to enter into
this Agreement to transfer by lease, sale or otherwise, ag the case
may be, the Assets or, following transfer of such Assets, that
could have a material adverse effect upon the financial condition
of the Authority or the ability of the Authority to operate the
Sewerage System or the Solid Waste System.
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ARTICLE IV
OPERATION AND MAINTENANCE OF SYSTEMS

SECTION 401. Generally. The Authority shall, as of the
Closing Date, operate and maintain and, to the extent the Authority
deems feasible and necegsary, enlarge the Systems SO as to collect,
treat, process, recycle and dispose of Sewage and Solid Waste to be
generated within or without the boundaries of the City in.
accordance with the Authority's rates, rules and requlations. The
aAuthority shall not proceed with the enlargement or- extension of
the System Assets outside of the geographic boundaries of the City
without the express written consent of the city. Further, the
City's obligations under the Deficiency Agreement with respect to
enlargements or extensions of the System shall not be effective
without the express written consent of the City. -

SECTION 402. Proiect Plans to be Approved. project plans and

gpecifications of the Authority shall, to the extent required by
law, be submitted to and approved by the Department of
Envirommental Protection of the State of New Jersey Or any
successor Governmental Agency with jurisdiction over the business

operation of the Authority.

n

SECTION 403. Sewerage System Connectiong Lo pe Permitted.
The Authority shall permit every property in the City fronting on
the Sewerage System-—or having reasonable access thereto o be
connected with the Sewerage System for the purpose of delivering
Sewage zherefrom into the Sewerage System, put cnly upon payment to
the Autnority of such connection charge or charges a3 the Authority
may prescribe and subject to and upon compliance with the rates,
rules and requlations of the Authority then in effect.

SECTION 404, W@Mﬁﬁ The
City shall require all properties within itg territory fronting on
the Sewerage System Or having reasonable access thereto to be
connected with the Sewerage System for the purposée of delivering
Sewage therefrom into the Sewerage System, but only subject to and
upon compliance by the owners thereof with the rates, rules and
regulations of the Authority then in effect. any actilon,
ordinance, resolution or other proceeding taken by the City to
require connection to the Sewerage System shall not be amended,
modified, rescinded or repealed without the consent of the
Authority. The City shall assist: the authority by diligently
enforecing all laws, ordinances, rules and regulations relating to
the operation and maintenance of septic systems located within the

City.

SECTION 405. Establish Billing System. BAs of the ,Accounting

Date, the Authority shall be responsible for billing all users of
the Sewerage System and shall establish a pilling and collection
and accounting system for such purpose. . Notwithstanding the
provisions of any ordinance, rule or regulation toO the contrary,
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the Service Charges charged and collected by the authority shall be
determined solely by the Authority subject to the provisions of the
Act. _

1

SECTION 406. Mﬂm
As soon as practicable following the Closing Date, the Authority
chall undertake or cause to pe undertaken a study and analysis of

those portions of the RAssets that it determines are in need of
4immediate repair, reconstruction or rehabilitation and shall:-
prepare a report regarding the same for delivery toO the City
Council. The report shall include, among other things, an analysis
of the level of disrepair of the Assets, the eatimated cost of any
repair, reconstruction or rehabilitation, the egtimated time within
which such work shall be commenced and the projected impact of such
work on the rates charged to users of the Sewerage and/or Solid
Waste Systems. Notwithstanding the above, the Authority will.
undertake diligent efforts to commence to repair, reconstruct Or
rehabilitate within one (1) year of the Closing Date, and subject
to all contract, requlatory and financing approvals, and
contingencies, the Rock Avenue and Watchung Avenue pumping stations

and the Arlington Avenue Road.
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ARTICLE V
OTHER OBLIGATIONS OF THE CITY

" "

SECTION 501. Deficlency Agreement. As part consideration
for tha obligations assumed by the Authority pursuant to this
Agreement, the City agrees to enter into the Deficiency Agreement
substantizally in the form attached hereto as Exhibit €, to provide

. financial assistance to the Authority for its Sewerage System-

gervices and for its Solid Waste Services.

SECTION 502. W

Property. The Authority shall have the right to construct,
maintain, operate and use such trunk, intercepting and putlet
gewers, conduits, pipe lines, mains, pumping and ventilating
stations, sewage treatment and disposal systems, plants and works
at such places withip or without the Ccity and such other plants,
structures, and conveyances as in the judgment of the Authority are
necessary to collect, treat and dispose of Sewage OT other wastes
delivered or to be delivered into the Sewerage System, and to that
end, may enter upon and use and connect with any public property
within the City and close off and seal outlets and outfalls
therefrom, and may construct, maintain and operate the Sewerage
System, free of charge by the City, along, over, under and in any
streets, alleys, highways, public easements, and other public
places within the City. The City further agrees CO waive any
requirement for the Authority to file any application or obtain any
permits or other City approval in connection with the Authority's
construction, operation and maintenance of the Sewerage System,
provided that, before proceeding with any- construction, repair,
rehabilitation, maintenance or other work within the boundaries of
tpe City, the Authority shall, eXcept in the case of an emergenhcy,
give prior written notice of its intention to perform such work to
the City through its municipal clerk and the Director of Public
Works and Urban Development at least five (5) days prior to the
commencement of same. In the event of an emergency, immediate
notice thereof shall be. provided to the police department of the
City and written notice shall thereafter be given to the City
within five (5) days thereafter. any area affected by the
Authority in performing such work shall be restored to is former
usafulness and condition within a reasonable time, and the
Authority shall be responsible for ensuring that the affected work
areas are properly maintained, and that Pproper and adequate
measures are taken to ensure the safety of persons and property.

SECTION 503,

. The Authority, its agents and contractors may, free of
charge by the City, enter upon any streets, alleys, highways,
public easements and other public places within the City.to collect
S0lid Waste and Recyclable Materials and construct, repair,
rehabilitate, operate or maintain any components of its Solid Waste
System. The City further agrees to waive any requirement for the
City to file any application or obtain any permit or other City
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approval in connection with the Aurthority's construction, repair,
rehabilitation, operation and maintenance of the Solid Waste
System, provided that, before proceeding with any censtruction,
repair, rehabilitation, maintenance or other work within the
boundaries of the City, the Authority shall, except in the case of
an emergency, give prior written notice of its intention to perform
such work to-the City through its municipal clerk and the Director
of Public Works and Urban Development at least five (5) days prior-
to the commencement of same. in the event o©f an emergency,

irmediate notice thereof shall be provided to the police department
of the City and written notice shall thereafter be given to the
city within five (5) days thereafter. Any area affected by the
Authority in performing such work shall be restored to is former
usefulness and condition within a reascnable time, and the
Authority shall be respongible for ensuring that the affected work
areas are properly maintained, and that proper and adequate
measures are taken to ensure the safety of persons and property.

: SECTION 504.

System. The City shall cooperate with the Authority and agrees to
use diligent efforts to enact all legislative measures as may be
required to facilitate the use of the authority's Solid Waste
System by the inhabitants of the City. In this regard, the City
shall cooperate with the Ruthority in the enforcement of its laws
as well as the Authority's rules and regulations to assure the safe
and sanitary collection and disposal of Solid Waste.” The, City
further agrees that in order to protect the interests of holders of
Bonds issued to finance all or any porticn of the Sclid Waste
System, the City shall not amend, modify, ~rescind or repeal any
law, ordinance, rule or regulation that may adversely affect the
ability of the ZAuthority to carry out its respongibilities with
respect to the Solid Waste System as contemplated by this Agreement
or develop or contract for any competing solid waste system or
service to the Solid Waste System to be operated by and on behzalf
of the Authority.
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ARTICLE VI
OTHER OBLIGATIONS OF THE AUTHORITY:

SECTION 601. Reporta to the City. The Authorized Authority
Representative shall report to the City Council regarding the
Authority's Sewer and Solid Waste operations including and relating
to the provision of services, status of facilities, financings,
financial condition, comtracts or plans with respect thereto. Such™
briefings shall be conducted on a quarterly basisg upon thirty (30)
days prior written notice to the Authority.. rdditionally, upon
prior written request by the City, the Authority shall provide to
the City, within thirty (30) days of the availability of the
information to the Authority, all information reasonably requested
by the City pertaining to the Sewer and Spolid Waste System not
previously provided by the Authority to the City; provided,
however, that the Authority may maintain as confidential any
information that it legally is not required to disclose pursuant to
the provisions of the Open Public Meetings Act, N.J.S.A. 10:4-6 gt
gseq., for the time and in the manner that such information is
permitted to remain confidential in accordance with the provisions
thereof. Further, the Authority shall submit to the Authorized
City Representative on a monthly basis, reports regarding PARSA
operations and, to the extent available, copies of PARSA'S approved
minutes from the prior PARSA meeting.

SECTION 602. City Review of Authority Annual Budget.- The
Authority shall provide the City anpually with a draft of cthe
Authority's Annual Budget in order to allow the City an opportunity
to review and make written recommendations concerning the
Authority's proposed Annual Budget prior to its submission to the
Local Finance Board.

SECTION 603. Financial Statements: Accountant's Certificate.
The Authority will Xeep proper bocks of records and accounts in
which complete and correct entries shall be made of its
transactions relating tc the Systems or any part thereof. The
Authority will cause its books and accounts to be audited annually
in accordance with law and such books and accounts shall be
maintained in accordance with generally accepted accounting
principles, consistently applied. Copies of the reports of such
audits shall be furnished to the City including statements in
reasonable detail, accompanied by an Accountant's Certificate. The
information required to be provided herein shall be submitted to
the Authorized City Representative at the time that any such
information is required to be filed with the appropriate requlatory
agency.

SECTION 604. Authoritv's Compliance with PARSA Agreement.
The BAuthority will at all times comply with the duties and
obligations imposed upon the City under the "PARSA Agreement, " and
hereby undertakes full and complete responsibility for the full and
complete performance of the City's obligations thereunder,
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including but not limited to payment of any and all service or
annual charges, connection charges, insurance deficiency,
indemnification and any and all other obligations imposed on the
City under the PARSA Agreement. The Authority shall indemnify and
hold the City harmless against any and all liability, charge, cost,
or loss {including reasonable attorneys fees) caused by the failure
of the BAuthority to comply with the provisions of the PARSA
Agreement, to make any required payments to PARSA, or for its
failure to comply with any provision of the PARSA Agreement .’
Within thirty (30) days after the Closing Date, the Authority shall
give written notice to the PARSA of its responsibility to perform
pursuant to the PARSA Agreement and its responsibility to fulfill
the rights, duties and liabilities of the City pursuant to the
PARSA Agreement, sending a copy of such notice to the City's
municipal clerk. Notwithstanding the above, the Authority shall
not be desmed to be in violation of this Section 604 to the extent
that it shall contest.in good faith any PARSA rule, requlation or
requirement of the PARSA Agreement as unreasonable or incansistent
with the terms and conditions of said agreement.

SECTION 605. Authority Provision of Services. The Authority
shall provide Sewage Services and Solid Waste Services in a safe
and environmentally sound manner and in all respects in conformance
with all applicable federal, state, county and local laws,
ordinances, regulations, permits and rulings.

SECTION 606. Compliance with Laws. The Authority shall. take
possession of the leased Assets and title to the sold Assets
subject to all local, county, state and federal laws, ordinances,
statutes and regqulations. The City makes no representations with
respect to compliance with such laws, ordinances, statutes and
regulations other than to represent that it has no present
knowledge of any violation. The ARuthority acknowledges that it is
the Authority's responsibility to determine whether the Assets and
properties under or which they are located are in substantial
compliance with all applicable laws, including all zoning

ordinances affecting the Agsets.

SECTION 607. Use of Leased Assets. (a) The Authority shall
take proper care and maintenance of the leased Assets and maintain
all qperating systems and premises in good condition and state of
repair.

(b} The authority shall be responsible for repairing any
damage to the Leased Assets, or the destruction of or damage of any
kind whatsoever to the leased Assets, regardless of cause, at the
Authority's own cost and expense.

14
(c}) 2Any alterations, additions or improvements made by the
Authority during the lease term shall not impair the condition of
the leased Assets. All such alterations, additions or improvements
and systems when made, installed in or attached to the lease Assetd
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shall upon execution of the lease terms, belong to and become the
property of the City and shall be gurrendered with the lease Assets
and as part thereof upon the expiration or sooner termination of

this Agreement.

(d) The Authority shall not, without the prior written
consent of the City, assign, mortgage or hypothecate this Agreement
and the Authority's rights hereunder, except tO the extent
necessary to protect the interests of the bondholders or the
holders of other obligations of the Authority. .

(e) The Authority shall not occupy or use the lease Agsgets,
nor permit or suffer the same to be used for any other purposes
other tran as contemplated in this Act.

SECTION 608. .
(a) The Authority agrees to repay to the City within 120 days of,
the Closing Date (the "Repayment Date") all amounts loaned (the
"Loans") by the City-to the Authority,'together with all unpaid
{nterest thereon at the rate of five and one half per centum (5

1/2%) per annum. The principal amounts to be repaid by the
Authority are as follows:

Loan Amount Dated

$250,000 - 1/23/96

$103,000 5/29/96

$ 40,000 7/15/86

$ 40,000 8/15/96

$ 40,000 g/15/96

$ 40,000 10/15/9¢6

Notwithstanding the above, the Authority's obligation to
the Loans to the City as of the Repayment Date shall be suss
upon the occurrence of any of the following even’
circums-ances, but only for the period of time that such ew Q£$
circumstances shall remain in effect and the Repayment Dat ‘

be extended by a like number of days that any such evenu.
circumstances shall remain in effect:

(i) legislation shall have been enacted by the Congress
of the United States of America or the New Jersey Legislature, as
the case may be, which would have the effect of changing directly
or indirectly the Federal or State income tax consequences, as the
- case may be, of the receipt of interest on obligations of the
general character of the Bonds in the hands of the recipients
thereof;

(i1) any action shall have been taken by the ‘Securities
and Exchange Commission or by a court or legislation shall have
been enacted by the Congress of the United States which would
require registration of any gecurity of the general character of
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the Bonds under the Securities Act of 1933, as amended, or the
Securities Exchange Act of 1934, as amended, or qualification of
any indenture under the Trust Indenture Act of 1939, as amended, in
connection with the public offering of the Bonds; ’

(i1i) a general banking moratorium shall have been
established by Federal, New York or New Jersey authorities;

_ (iv) there shall be in force a general suspension of :-
trading on the New York Stock Exchange as the result of an event
affecting the national economy; :

- (v) (i) a general suspension of trading in securities
shall have occurred on the New York Stock Exchange, or (ii) the
United States shall have become engaged in hostilities which have
resulted in the declaration, on or after the Closing Date, of a
national emergency or war, the effect of which, in either case
described in clause (i)~or (ii), is, so material and adverse as to
make it impracticable or inadvisable to proceed with the public
offering or the delivery of the Bonds; and

(vi) additional material restrictions not in force as of
the date hereof shall have been imposed upon trading in securities
generally by any federal governmental authority or by any national
association of gecurities dealers which materially adversely
affects the value or marketability of the Bonds.

(b} As of the Repayment Date, the Authority shall pay to ‘the
City all amounts paid to PARSA ({excluding credits from prior

- overpayments) in accordance with the terms of the PARSA Agreement

from Jamiary 1, 1997 through June 30, 1997. The City shall provide
to the Ruthority evidence, reasonable acceptable to the Authority,
of the amounts paid to PARSA during the time period referred to in
this subparagraph (b).

SECTION 609.

Dizpesal Costs. Within six (6) months of a final and nonappealable
order in i it

Chosen Freeholders, 931 F. Supp. 341 (D.N.J. 1396) or other State
or Federal legislation invalidating New Jersey waste flow rules and
thereby relieving the Authority of its obligations .to dispose of
waste at the facilities designated in the Union County Solid Waste
Management Plan, the Authority shall receive competitive proposals
or bids, as the case may be, seeking to determine disposal
alternatives that will result in, among other things, the lowest
cost and most reliable service to the citizens of the City.

SECTION 610. Notification of Capital Financing. ©Not less
than fourteen (14) business days prior to the adoption by the
Authority of any bond resclution authorizing the issuance of Bonds
for the construction or acquisition of the Systems, the Authority
shall notify the Mayor, the City Council and the City Clerk of the
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propesed adoption of the bond resolution, the improvements or

purposes to be ac

quired or constructed, the

cuch financing and the proposed impact of t
rates and charges.
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ARTICLE VIT
MISCELLANEOUS

SECTION 701. . ' :
Wasteg from Systems. (a) The Authority may at any time, and shall,
as required by and in conformity with applicable law, promulgate,
igsue, publish and from time to time amend, and enforce, rules and
regqulations regulating: the making of connections to the Sewerage
System, the use of the Sewerage System or prohibiting or regulating

‘the discharge or placement into the Systems or any sewer,

sanitation or drainage systems connected therewith of (i)} ground
water or surface storm water drainage from roof leaders or catch
basins or from any other source, (ii) industrial wastes, (iii)
nazardous or chemical wastes or (iv) oils, acids or any other
substances which, alone or in combination with other substances
discharged or received into the Sewerage Systemg, are or may be
injurious or deleterious to the Sewerage System oOr to their
efficient operatiom, -and the City shall fully conform with such
rules and requlations and fully cooperate with the Ruthority to
cause the same to be fully observed and conformed within the
geographic boundaries of the City. Such rules and regulations may,
as are reasonably and lawfully implemented by the Authority,
include lists of harmful wastes, discharge or placement of which
into the Sewerage System or any Sewer, sanitation or drainage
systems connected therewith shall be prohibited. In the
enforcement of such rules and regulations (or in the enforcement of
Service Charges), the Authority may exercise any and all rights
granted to it pursuant to the provisions of the Act and other
applicable law. --

(b) The Authority may, at any time, and shall, as required by
and in conformity with applicable law, promulgate, igsue, publish
and, from time to time, amend and enforce rules and regulations
relating to management, operation and maintenance of the Solid
Waste System. Such rules and regqulations may provide for, among
other things, (i) the collection, handling, tranafer, treatment and
disposal of Solid Waste, (ii) the collection, handling, disposal or
enclosure of hazardous substances as defined in the Act, (iii) the
collection, treatment and disposal of recyclable materials as
defined in the New Jersey Statewide Mandatory Source Separation and
Recycling Act, P.L. 1987, c. 102 and (iv) the procedure for the
charging and collection of solid waste rates and charges, including
Service Charges under the Deficiency Agreement. All rules and
regulations shall, to the extent required by applicable law,
conform with the regquirements of the Solid Waste Management Act,
P.L. 1570, c. 39 of the State of New Jersey and the Solid Waste
Utility Cantrol Act, P.L. 1970, c. 40 of the State of New Jersey.

SECTION 702. Insurance. The Authority shall at’ all times
maintain with respomnsible insurers all such insurance as is
customarily maintained with respect to sewage and solid waste
systems of like character against loss or damage to the Systems and
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against public ox other 1iability to the extent not less than that
reasonably necessary to protect the interests of the Ruthority.
Said insurance shall be reviewed on an annual basis by the
Authority, and shall be adjusted on an annual basis -or shall be

determined to be appropriated by the Authority in consideration
with itg insurance consultant. :

The Authority shall at all times maintain with responsible,
-properly licensed and financially sound insurers all such public or:-
other liability in a minimum amount of $7,000,000 or in such
greater amount as shall properly protect the interests of the

Authority and the City.

prier to the Closing Date, the Authority shall deliver to the
city a binder for the policy or policies of insurance coverages
referenced herein. At least thirty (30) days prior to the
expiration or termination date of any policy, the Ruthority shall
deliver a renewal or -replacement policy with proof of the payment
of the premium therefor. All insurance -policies of the Authority
shall name the City as additional insured and provide for a 30 day

notice of cancellation to be provided to the City.

Section 703. City Indemnification. Subject to the

1imitacions and exclusions set forth in this Agreement, the City
agrees to indemnify, defend and hold harmless the Authority and its
officers, members, -employees, agents and consultants {(the *
2uthority Indemnified Parties") from any and all 1liability, claims,
actions, demands, losses, judgements, eXpenses, costs of ~suit
(including reasonable attorney's fees) arising or alleged to arise
or resulting from any action or omission wholly attributable to the
C@ty or the Ciry's agents, representatives, employees, guests,
licensees, invitees, subtenants, assignees or SuccessSoIs, or for
any cause or reason whatsoever arising out of or by reason of the
use by the City and the conduct of the City's operation of the
Sewerage System and the Solid Waste System Assets prior to the
Closing Date. Notwithstanding the above, the City shall have no
responsibility to indemnify the Authority Indemnified Parties
pursuant to this Sectiom 703 with respect to the Authority's
operation of the Sewerage System on or after January 1, 1987.

SECTION 704. Authority Indemmification. To the extent not
covered by Authority insurance as provided in Section 702 above,
the Authority agrees to indemnify, defend and hold harmless the
City and its officers, members, employees, agents and consultants
(the *City Indemnified Parties") <from any liability, claims,
actiors, demands, losses, judgements, expenses, costs of suit
(including reasconable attorney fees) arising or alleged to arise
wholly or in part by or resulting from any acts or omisgions by the
Authority or the Authority's agents, representatives, ‘'employees,
guests, licensees, invitees, subtenants, asgsignees or Successors,
or for any cause or reason whatsoever ariging out of or by reason

of tha use by the Authority and the conduct of the Ruthority's
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operation of the Sewerage System and Solid Waste System on and
after the Closing Date. Notwithstanding the above, the Authority
indemnification of the City Indemnified Parties pursuant to this
Section 704 with respect to the BAuthority's operation of the
Sewerage System shall commence as of January 1, 1997.

SECTION 705. Authority Rate Covepant. In connection with
the operation of the Systems and in order tO protect (a) the
- interests of the holders of Bonds issued to finance the acquisitiomn”
or construction of the Systems and (b) the City £from its
requirement to pay Annual Charges under and as defined in the
Deficiency Agreement, the Authority hereby covenants to establish,
charge and collect Sewerage System Service Charges and Sclid Waste
System Service Charges that, together with other available moneys
of the Authority, will be sufficient to gatisfy the Authority's
obligations with respect to the operation and maintenance of the
Systems and debt service obligations, as well as any required
reserves ag may be reguired to be maintained by or get forth in the
terms c¢f any bond resolution adopted by "the Ruthority.

SECTION 706. Defaults and Remedies. (a) The following

shall constitute Defaults under this Agreement:

(i) the filing of a petition by or against the Authority
seeking protection, liguidation or reorganization hereunder or
with respect to.the Loans under federal bankruptcy laws or
under any other applicable law or statute of the United States
of America or of the State of New Jersey Or & receiver Or
trustee is appointed and such appointment igs not wvacated
within thirty (30) days, which in any event will not be
excused by the occurrence of an event of Force Majeure;

(ii) failure to pay any amount due and owing within sixty
(60) days following the due date thereof, which in any event
will not be excused by the occurrence of an event of Force
Majeure;

(iii) failure to perform any material obligation
hereunder within sixty (60) days following written notice,
provided however, that no Default shall be deemed t
during an occurrence of an event of Force Majeure.

(iv) failure by the BAuthority to provide S
Services or Solid Waste Services (following the Star
Solid Waste Operations) for thirty (30) consecutiv
provided however, that no Default shall be deemed t
during an occurrence of an event of Force Majeure.

- (b) Cure of Default. No Default under Section 70%(5
(iii), and (iv) shall be deemed to be an Event of Defa

purposes of this Agreement unless:
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(i) with respect to the Default set forth in Section
706 (a) (11) above, the defaulting party shall fail to pay all
amounts due and owing within ninety (50) days. following
written notice of such Default; '

(ii) with respect to the Default set forth in Section
706 (a) (1ii) above, (a) the defaulting party shall have
recaived written notice from the non-defaulting . party, (b) the..
defaulting party fails to initiate action to cure such Default
within sixty (60) days of receipt of such notice, and {(c) the
defaulting party fails to diligently pursue such cure.

~ (iii) with Tespect to the Default get forth in Section
706 (a) (iv) above, (a) the defaulting party shall have received
written notice from the non-defaulting party, (b) the
defaulting party fails to initiate action to cure such Default
within thirty (307 -days of receipt of such notice, and (c) the
defaulting party fails to diligently pursue such cure.

2 default under Section 706(a) (i) shall immediately be deemed
an Event of Default hereunder.

(c) Remedies. Upon the occurrence of an Event of Default,
the non-defaulting party shall have the right, subject to the
rights of the holders of any Bonds, to the following remedies:

(1) commence an acticn (1) seeking specific performance
of this Agreement and such other ancillary equitable remedies
attendant to enforcement of a decree, judgement or order for
specific performance, (2) seeking damages at law, or (3) any
other remedy that is legally or equitably available to the
non-breaching party; and

(ii) declare all amounts due and payable under this
Agresement and with respect to the Loans to be immediately due
and payable. "

Iin any and all respects subject to the rights of the holders
of any Bonds, upon the occurrence of an Event of Default, the City
shall have the right to terminate this Agreement.

SECTION 707. Halvers.

(a) No Additional Waivers. In the event any provision
containad in this Agreement should be breached by one party and
thereafter waived by the other party (which waiver must be in
writing), such waiver shall be limited to the particular breach so
waived and shall not be deemed to waive any other or subsequent
breach hereunder.

(b) Non-Waiver. The various rights, remedies, options and
elections of the parties herein are cumulative, and the failure of
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either party to enforce strict performance of the conditions and
covenants of this Agreement, including the lease provisions, or to
exercise any election or option or to regort or have .recourse to
any remedy herein conferred, or the acceptance by the other party
of any payment due after any breach by the other party, in any one
or more instances, shall not be construed or deemed to be a waiver
or a relinquishment for the future by that party of any such
conditions and covenants, options, elections or remedies, but the:-
same shall continue in full force and effect.

SECTION 708. City Police Powers Not Limited. Nothing in
this Agreement shall be construed to impede or restrict the lawful
exercise by the City of its police powers under the Constitution,
laws of the State of New Jersey or its City Charter and ordinances.

SECTION 709. Copnsents. Any consents required by the City or
Authority under this Agreement ghall be adopted by 2 resolution of
the respective governing bodies.

SECTION 710. Amendments. Any amendment O modification of
this Agreement will only be effective upon the execution of a
written instrument authorized by the Commissioners in the case of
the Authority and the Mayor and City Council in the case of the

City.

SECTICN 711. Asslgoment. Neither party ghall assign oOT
attempt to assign its respective obligations under this Agreement

without the prior written consent of the other party.

SEOTTON 712. Severability of Invalid Provisions. I1f one Or
more of the provisions of this Agreement are determined to be
contrary to law, then such provision or provisions shall be deemed
severable from the remaining provisions and shall not affect the
validity of the other provisions of this Agreement.

SECTION 713. Notices. All notices required under the terms
of this Agreement shall be given by mailing such notices by
certified or registered mail, return receipt requested, tO the
address of the parties. Notices to the City shall be sent to the
Municipal Clerk of the City. Notices to the Authority shall be
sent to the Secretary of the Authority.
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IN WITNESS WHEREOF, the Authority and the City have caused
ixed and attested and this

their respective seals to be hereunto aff
their respective, duly

Tnterlocal Agreement LO be signed by
authorized officers and to be dated as of the day and year first

written above.
CITY OF P
- Seal

%gzj . Mark A. FL;W
Jddie Wyatt,/ City Clerk

—————

THE PLAINFIELD MUNICIPAL
UTTLITIES AUTHORITY

Seal By: JLA{M-’/ w. At —

Gerard Lee, Ohalrman
Bric Watson,
Executive Director

rf

-
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IN WITNESS WEEREOF, the Authority and the City have caused
their raspective seals to be hereunto affixed and attested and this
Interleocal Agreement -to be signed by their respective, duly
authorized officers and to be dated as of the day and year first

written above.

CITY OF P F

* Seal
By

:7 . Mark A, Tody, or
Attesgk:
ULl e
addie Wyatt/ City Clerk

““THE PLAINFIELD MUNICIPAL
UTILITIES AUTHORITY

- Seal By: ﬂumia}gﬂ %,

Gerard Lee, -Ch&irman

r

. EE}SP- : .
P .

Ertc Watson,
Executive Director
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ORDINANCE OF THEE CITY OF PLAINFIELD, IN THE
COUNTY OF UNION, NEW JERSEY AUTHORIZING THE
ENTERING INTO OF AN INTERLOCAL AGREEMENT WITH
THE PLAINFIELD MUNICIPAL UTILITIES AUTHORITY,
INCLUDING TEE TRANSPER OF CERTAIN ASSETS AND
THE AUTHORIZATION TO ENTER INTO A DEFICIENCY
AGREEMENT AND DETERMINING OTHER MATTERS IN
CONNECTION THEREWITH '

WHEREAS, the City of Plainfield, New Jersey (the "City")
determined that the formation of a municipal utilities authority
pursuant. to the Municipal.and Counties Utilities Authority Law of
the State of New Jersey (Pamphlet Laws of 1857 Chapter 183, as
amended and supplemented) N.J.S.A. 40:14B-1 et seq. (the "Rt ), s
in the best interest of the City, its iphabitants and the
surrounding environment; and

WHEREAS, pursuant to the Act, the governing body of the City
adopted Ordinance No. MC18%5-19 on September 18, 1995 creating The
Plainfield Municipal Utilities Authority ("Creation Ordinance”);
and

WHEREAS, pursuant to the Act and the Creation Ordinance, the
Authorizy is charged with the responsibility, among others, of
operating, maintaining, constructing, repairing, reconstructing and
financing the .Sewerage System and the Solid Waste System within the
City of Plainfield in accordance with the terms of an Agreement by
and between the City and the Authority to be executed by the City
upon authorization as provided in this Ordinance and executed by
the Authority upon due authorization as provided by law (the
*Tnterlocal Agreement®); and -

WHEREAS, in order to provide financial assistance to the
Authority in connection with the operation, maintenance,
construction, repair, reconstruction and financing of the System,
the City has agreed to enter into a deficiency agreement with the
Authority in the form attached to the Interlocal Agreement as
Exhibit C (the "Deficiency Agreement"); and

WHEREAS, the City and the Authority agree that the Interlocal
Agreement and the Deficiency Agreement are in the best interests of
the citizens and inhabitants of the City for purposes-of providing
efficient, safe and cost-effective sewerage and solid waste
services and agree to be bound by the terms and conditions set
forth in the Interlocal Agreement and the Deficiency Agreement.

NOW THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY
OF PLAINFIELD, IN THE COUNTY OF UNION, NEW JERSEY, as follows:

Section 1. The City Council hereby appfoves the Interlocal
Agreement by and between the City and the Authority attached hereto
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-

Bage Year Revenue Requirement
Proposed Budget Expenditures

Proposed Lezse Paymznt to City

Total Base Year Revenue Requirement

Total

" PRO:FORMA CALCULATION OF REVENUE SHARING FORMULA

Sewer Waste

¥ 6,562,129 § 3,006,275 § 3,555¢:

1062000 __2.380.0¢

3447 000

$10004129 § 4068275 S 59354

PRO-FORMA CATCULATION OF BASE YEAR ADJUSTMENTS

Base Amount per Above

Adjustments to prior year expenditures:
Debt Senice
Sewer Flow Charges/Surcharyes
Garbage & Recyeling Collecton Contractual
Leaf/Stunp Disposal
Lease Payment to City -
Insurance

Base Ycar Amount Subject to Escalation Factor
Escalation Factor (Assumed for Calculation Purposes)
Basz Year Amount After Escalation

Current Year Adjustments:
Additional Staffing Cost Requirements -
Debt Senice
Sewer Flow Charges/Surcharges
Garbage & Trash Collestion Contractual
Leaf/Stump Disposal
Leasc Payment to City
Insurance

Adjusted Base Year Revenue Amount
Actual Gross Revenue (Assumned for Calculation Purposes)

Amount Subject to Revenue Sharing
City Share of Excess Revenues (50%)

Note: Amounts shown are for illustration purposzs only.

Total

Solid
Sewer Waste

510,004,129 § 4,068,275 § 5935383

(13,750) (13,750)
(2,094.321)  (2,094.321)
(2,438.941) (2,438.94
" (300,000). (300,00
(3,442.000)  (1,062,000) (2,330.0C
(113.000) __ (83.000) __ {5006
1,602,117 235,204 766.91
1 23% 125% 12
1,622,143 345,644 776,4¢
50,000 25,000 25,00
263.750 263,750
1501495  1,901.495
2,438,941 2.438.94
300,000 300,00
3,442,000 1,062,000  2,380,00
__ 14413 63,788 _ 50,62
10,132,742 4,161,677  5971,06
10,350,000 4 350,000 & 000 00
§ 217258 5 158323 5 789)
§_ 108629 § 04162 § 1446




and the Deficiency Agreement by and between the City and the
Authori:zy attached as Exhibit C to the Interlocal Agreement and
hereby authorizes the Mayor and the city Clerk to execute said
Agreement and to have a certified copy on file in the offices of
the City Clerk.

Section 2. Terms of the Interlocal Agreement and the
Deficiency Agreement shall be given full force and effect by the
adoption of this ordinance and any ordinances or regulations of the--
City to the contrary shall be deemed to be of no further force and

effect. -

Section 3. In accordance with N.J.S.A. 40:66-5, the Authority
is authorized on behalf to provide Solid Waste collection and/or
disposal services to the residential generators of municipal waste
including all single family and multi-family dwellings. Further,.
in accordance with N.J.S.A. 40:66-5.1(Db)(3) all commercial,
industrial and institutional generators of waste ghall be regquired
to contract with a licensed solid waste vendor for the collection
and/or digposal of such commercial, industrial and institutional
waste. Each generator of commercial, industrial and institutional
waste ghall be required to identify the name of the solid waste
vendor that provides collection and/or disposal gervices within
seven (7) days following the execution of any contract with such
solid waste vendor or any successor. Any commercial, industrial or
institutional Solid Waste genmerator that shall fail to comply with
the provisions of this Section shall be subject to penalties as

permitted by applicable law or regqulation.

Section 4. This ordinance ghall take effect as provided by
law.

71015099 104819.1%



EXAIBIT-B
REVENUE SHARING PERCENTAGE - BASE YEAR REVENUE 'CALCULATION

71015099 104819.18 B-1



" PRO-FORMA CALCULATION OF REVENUE SHARING FORMULA

Base Year Revenue Requirement

Proposed Budget Expenditures
Proposed Lease Payment o City

Total Base Year Revenue Requirement

Total

Sewer

Solid
Waste

$ 6,562,129 § 3006275 $ 3,555¢

3442 000

1.062.000

2,5800

$10004,129 $ 4068273 § 593357

PRO-FORMA CALCULATION QF BASE YEAR ADJUSTMENTS

Base Amount per Above

Adjustments 10 prior year expenditures:
Debt Service
Sewer Flow Charges/Surcharges
Garbage & Recycling Collesnion Contractual
Leaf/Sturnp Disposal
Lease Payment to City -
Insuranca

Base Ycar Amount Subject to Escalation Factor
Escalation Factor (Assumed for Calculation Purpases)
Base Year Amount After Escalation

Current Year Adjustments:
Additional Staffing Cost Requirements -
Dcbt Service
Sewer Flow Charges/Surcharges
Garbage & Trash Collection Contractual
Leaf/Stump Disposal
Leasc Payment to City
Insurance

Adjusted Base Year Revenue Amount
Actual Gross Revenus (Assumed for Calculation Purposes)

Amount Subject to Revenue Sharing
City Share of Excess Revenues (50%)

Note: Amounts shown are for illustration purposes only.

Total

Sewe

Salid
Waste

$10,004,129 § 4,068,275 S 59358

(13,750)
(2,094,321)

(13,750)
(2,094.321)

(2,438,941} (2,438,9:
(300,000) (300,0(
(3,442,000) (1,062,000)  (2,380,0
(113.000) (63.000) ___ (300!
1,602,117 835,204 7669
125% L25% 12
1,622,143 245 644 7764
50,000 25.000 25,01
263,750 263,750
1,001,495 1,501,495
2,438.941 2,438 %
300,000 300.0(
31442000 1,062,000  2,380,0¢
114,413 63,788 ___ 50,6
10,132,742 4,161,677  3,971,0¢
10,350,000 _ 4,350,000 __6.0000¢

§ 217358 § 188323 § 289
¥

08620 § 94162 §  lda




Revenue Sharing Percentage - Base Year Revepue Calculatiop
AT 1

Base Year Revenue Calculation is used for the purpose of calculating the City's Revenue Sharing Pereentape as
defincd in the Interlocal Agreement between the C ity and the Authority. Attached hercto 2s Appendix A is an
example of a caleulation of the Revenue Sharng Percentage. The calculation works as follows, '

- (D)

(2)

(3

(4)

Detzrmination of the Base-Year Revenue Requirement - This amount represcnts the minimum revenucs
required to sustain the Authoritics budgetcd expenditures including lease payments to the Ciry, assuming

one full year of Authority operations,

Base-Year Adjustments - In each subsequent year the Base Year Revenue is adjusted by deducting the
“pass through costs” identified below and by application of the cscalation factor to the fernaining amount.

(1he cscalator factor set forth in Section 203(d) and Exhibit D of the Interlocal Agresment). The following
arz deemcd to be “pass-through” costs for purposes of this adjustincnt,

Debt Scrvice

Sewer Flow Charges/Surcharges

Garbage and Recycling Collection - Contractual

Leaf/Stunp Disposal

Lease Payments to the City

[nsurance
Capital Improvements

Current Year Adiusments - After the application of the Escalation Factor, the “pass-through" costs
identified in paragraph (2) above for the current year and costs for additional staffing requirements are

added back to determine the adjusted revenue requircment. This amount is compared to the actual Gross
Revenues (as defined in the Interlocal Agreement). Any excess is divided equally beeween the City and the
Authority.

Adjusted Base Year Revenue Amount - In each year during the term of the Agresment the adjusuncnts 1o
the Base-Year Revenue shall be determined on the prior ycars Base Year Revenue Caleulation. {Sce
Appendix A « Adjusted Basc-Year Revenue Amount),
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FORM OF DEFICIENCY AGREEMENT

PREAMBLE

THIS DEFICIENCY AGREEMENT made and dated as of the 17th day of
October, 1997 (the ‘"Deficiency Agreement”), constitutes an
agreement between the CITY OF PLAINFIELD (the "City"), a municipal
corporation of the State of New Jersey situated in the County of
Union AND THE PLAINFIELD MUNICIPAL UTILITIES AUTHORITY ("the
Authority"), a public body corporate and politic of the State of

New Jersey.
WITNESSETH

WHEREAS, the Authority was created and established by virtue
of an ordinance duly adopted by the City Council of the City,
pursuant to the Municipal and County Utilities Authorities Law
(N.J.S.A. 40:14B-1 gt seq.) of the State of New Jersey as amended
and supplemented (the "Act"). The Authority is a public body
politic znd corporate, constituting a political subdivision of the

State of New Jersey and an agency of the City with all the powers,
privileges, and authority conferred by. the Act; and

WHEREAS, it is the purpose and policy of the Authority to (i)
relieve the waters in the City of Plainfield from pollution or
threatened pollution-by provision of Sewage collection, treatment
and disposal and (ii) to provide solid waste services and
facilities that are consistent with the Solid Waste Management AcCt,
P.L. 1970, c. 39 of the State of New Jersey Solid Waste Utility
Contract Act, P.L. 1970, c. 40; and

WHEREAS, to accomplish such purposes the City and Authority
reécognize that it is necessary for thé BAuthority to assume
possession and operation of the existing sewage and solid waste
operations now owned and operated by the City; and

WHEREAS,lin the intérest of public health and welfare'the work
and activities of the Authority, if not performed by it shall
otherwisa be the responsibility and obligation of the City itself;
and '

WHEREAS, the City and the Authority have entered into an
interlocal services agreement dated as of October 17, 1937 (t@e
"Interlocal Agreement"), to provide for the transfer of certailn
gewerage and solid waste assets of the City to the Authority and
the assumption of sewage, collection, treatment and disposal and
solid waste services for the City as provided in such Interlocal
Agreement; and ’

WHEREAS, in order for the Authority to carry out.its purposes
under the Act, the Act authorizes the City to provide financial
asgistance through the payment of Annual Charges (as defined
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and ending December 31 with the first Figcal Year beginning on the
Closing Date and ending December 31, 1896. . .

.

"Revenue Sharing Percentage" shall mean 50% of the difference
between the 'Authority's Gross Revenues (as defined in the
Interlocal Agreement) and the Base Year Revenue Calculation,

provided, however, that in the event that the City.shall at any ..

time make payments of a Deficiency Amounts to the Authority, then,
in addition to the above and until the total Deficiency Amounts
ghall be paid in full, the Revenue Sharing Percentage shall be
increased by the lesser of {i} an additional 50% of the difference
between the Authority's Gross Revenues and the Base Year Revenue
Calculation or (ii) an amount necessary to repay the Deficiency
Amount.

"Service Charges' means rents, rates, fees or other charges
for direct or ‘indirect connection with, or the use of the services
of the Sewerage System or the Solid Waste System, &3 the case may
be. '

"Sewage" means the water-carried wastes created in gnd
carried, or to be carried, away from, or to be procesged by on-site
waste water systems, residences, hotels, apartmentsg, schools,
hospitals, industrial establigshments, or any other public or
private building, together with such surface or groundwater and
industrial wastes and.-leachate as may be present. ' "

"Sewerage System" means that portion of the Assets used for
the collaction, treatment and disposal of Sewage and the plants,
structurssg, on-site waste water systems, and other real and
personal property acquired, constructed, operated and maintained or
to be acquired, constructed, operated or maintained by the
Autheority or by any person to whom the Authority has exten@ed
credit including sewer trunks, intercepting, outlet and connection
gewers, conduits, pipe lines, mains, pumping and ventilating
grations, sewage treatment and disposal systems, plants, buildings,
works, connections, outfalls, compensating reservoirs, boats, and
other conveyances, structures and equipment and other real and
personal property, and rights therein and appurtenances necessary
or useful and convenient for the collection, treatment,
purification or disposal of Sewage in a ganitary manner.

"Solid Waste" means garbage, refuse, and other discarded
materials resulting from industrial, commercial and agricultural
operations and from domestic and community activities and shall
include all other waste materials, including gludges, excluding
chemical waste, hazardous wastes and liquids, except for Sewage
conveyed to or treated in public sewage treatment plantsg;

1801id Waste System® means that portion of the Assets used for

the collection, transfer, processing and disposal of Solid Waste
and the plants, structures, and other real and personal property
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acquired, constructed, operated and maintained or to be acquired,
constructed, operated or maintained by the Authority or by any
person to whom the Authority has extended credit including transfer
stations, incinerators, recycling facilities including facilities
for the generation, transmission and distribution of energy derived
from the processing of Solid Waste and facilities for the

composting of Solid Waste, sanitary landfill facilities or other .

property or plants for the collection, processing, disposal or
recycling of Solid Waste and all vehicles, equipment and other real
or personal property and rights therein and appurtenances necessary
or useful and convenient for the collection, processing, recycling
or disposal of Solid Waste in a sanitary manner.

"Systems" means collectivély the Sewerage System and the Solid
Waste System.

————

ARTICLE II
CHARGES BY THE AUTHORITY AND PAYMENTS BY THE CITY

SECTION 201. Service Charges and Annual Charges. With
respect to all Sewage or other wastes delivered into the Sewerage
System and for all direct or indirect connection with, and all use
of and services of, the Sewerage System, and with respect to all
Solid Waste collected, treated and disposed through the Solid Waste
System and for all direct or indirect use of and service of“tpe
S0lid Waste System, the Authority shall charge Service Charges in
accordance with the Act, and shall charge to the City an annual
payment (hereinafter called the "Annual Charge") computed and to be
paid in accordance with this Deficiency Agreement. The Annual
Charges, computed and charged by the Authority and to be pa%d'by
the City as hereinafter provided, shall include and make provision
for all of the amount, not actually paid from Service Charges
collected by the Authority or certain other sources as hereinafter
specified, necessary (1) to pay or provide for the expenses of
administration, operation and maintenance of the Systems, including
(without limitation of the foregoing) insurance, .renewals,
replacem=nts, extensions, enlargements, alterations and
betterments, and the principal of, redemption premium, if any, and
interest on any and all Bonds as the game become due,l(2) to
provide for any deficits of the Authority resulting from Fallgre to
receive gums payable to the Authority by any other municipality or
county or any person, or from any other cause, and (3) to maintain
such reserves or sinking funds for any of the foregoing purposes as
may be regquired by the terms of any contract of the Authority or
agreement with or for the benefit of holders of Bonds.

SECTION 202. Service Chargeg. With respect to 21l Sewage
disposed through the Sewerage System and for all use and.serv1ces
of any portion of the Sewerage System, and all Solid Waste
collected, treated and disposed through the Solid Waste System and
for all use and services of any portion of the Solid Waste System,
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the Authority will charge and collect Service Charges in accordance
with the terms of the Act. Such Services Charges  shall be
established at the rates which are estimated by the Authority to be
sufficient to provide for the receipt by the Authority in each
Fiscal Year (beginning with the Fiscal Year in which the Authority
begins actually operating the Systems of a sum of money which is at

leagt equal to the sum of the amounts that are necessary in such

Fiscal Year (to the extent not provided from other funds or
revenues ©of the Authority, including proceeds from debt
obligations) (1) 'to pay or provide for all administrative,
operating and maintenance expenses of the Systems and the principal
of, redemption premium, if any, and interest on any and all Bondg
as the same may become due, (2} to maintain such reserves or
sinking funds as may be required by the terms of any Bonds, (3) to
comply in all respects with the terms and provisions of any Band °
Resolution and with the~2ct, and (4) to make repayments to the City
for any amounts paid bpursuant to Section 203 of this Deficiency
Agreement, provided, however, that nothing contained in this
Section or in this Deficiency Agreement shall prevent the Authority
from charging and collecting Service Charges which shall be less
that gufficilent to comply with subsection (4) of this Section, if
the City shall have given its prior written consent to such lesser
Service Charges. All Service Charges charged by the Authority
shall b= subject to the required regulatory approvals, if
applicable.

Notwithstanding anything contained herein to the contrary, the
authority shall not charge and collect Service Charges from the
City with respect to the provision of the Sewerage System or Solid
Waste System Services provided however, that the City shall be
obligated to pay Solid Waste Service Charges in connection with the
ARuthority's collection and disposal of Solid Waste that is
illegally disposed on City owned property for which it arranges
disposal at the direction of the City.

SECTION 203. Computation of Annual Charges. For all

purposes of this Deficiency Agreement, the Annual Charge made and
to be charged by the ARuthority to and payable by the City for or
with respect to any Fiscal Year shall be the sum of money equal to
the excess (if any) of:

{8} The sum of all of the amounts necegsary oOr
expended in such Fiscal Year (1) to pay or provide for
the expenses of administration, operation and maintenance
of the Systemg, including (without limitation of the
foregoing) insurance, renewals, replacements, extensions,
enlargements, alterations and betterments, (2) to pay or
provide for any interest becoming due prior to the end of
such Fiscal Year on Bonds, (3) to pay or provide for the
principal or redemption premium of Bonds becoming due
prior to the end of such Fiscal Year, (4) to provide for
any deficits of the Authority resulting from failure to
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receive sums payable to the Authority by any other
municipality, any county or any person, or from any other
cause, and (5) to maintain such reserves or sinking“funds
to provide for expenses of operation and maintenance of
the Systems or for any interest on or principal or
redemption premium of Bonds or for any such deficits as
may be required by the terms of any contract of the
Authority or agreement with or for the benefit of holders
of Bonds or be deemed necessary or desirable by the
Authority, less -

(B) The sum of such parts (if any) of the several
amounts referred to in Subparagraph (A) of this Section
203 as, prior to the end of such Fiscal Year, are
properly paid and discharged or fully provided for by
application, in —accordance with the Act and the
Authority's agreements (if any) with or for the benefit
of holders of Bonds, of {1} Service Charges collected by
the Authority, (2) the proceeds of Bonds received by or
for account of the Authority, (3) the proceeds of
insurance received by or for account of the Authority,
(4) interest received on investments of funds held for
the benefit or security of the Authority or the holders
of Bonds, (5) contributions received by or for the
account of the Authority and not under any circumstances
repayable by the Authority until after the payment in :
full of all other obligations of the Authority including
its Bonds, original or refunding oxr both, or (6) reserves
on-hand and available therefor at the.beginning of such

Figcal Year.

SECTION 204. Payment of Annual Charge by City. (A) For or

in connection with the operation of the Systems during each Fiscal
Year, tha City shall pay to the Authority the Annual Charge charged
by the Authority to and payable by the City for each Fiscal Year
computed by the Authority as provided in this Article II. Wltpln
twenty-five days after the end of each Fiscal Year, the Authority
will deliver to the City its certificate stating the amount of the
Annual Charge for said Fiscal Year computed in accordance with this
Deficiency Agreement accompanied by a certificate signed by an
Accountant approving the statements in such certificate of the
Authority. Such certificate shall be approved by resolution of the
Authority and shall be supported by analysis of the Annual Charges
as computed in accordance with the terms of this Agreement. The
Annual Charge for each Fiscal Year shall in all events be due and
payable not later than thirty-three days after the cloge of guch
Fiscal Year, but current provision for and payment of all such
Annual Charges on an estimated basis shall be made by the City in
accordance with the following Paragraphs of this Section 204.

(B) On or before the twenty-fifth day of each Fiscal Year,
the Authority shall estimate the amount of the Annual Charge
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payable by the City for such Fiscal Year and, on or before the
thirty-fifth day of such Fiecal Year, shall deliver to the City its
certificate stating such estimated amount of the Annual 'Charge for
such Fiscal Year. In the event that any part of any Annual Charge
theretofore becoming payable by the City shall not have been paid,
the Authority shall include in such certificate an additional

provision separately stating the amount of such unpaid part (the

vDeficiency Amount").

(C) The City will in each year make all budgetary and other
provisions, appropriations, or emergency appropriations as
necessary to provide for and authorize the payment by the City to
the Authority during each Fiscal Year the estimated amount of the
Annual Charge and the amount of the Deficiency (if any) stated in
the certificate delivered in such Fiscal Year by the Authority.. :

(D) ©On or before the sixtieth (60th) day of each Fiscal Year,
the City shall pay to the Authority the amount of the Deficiency
(1f any) stated in the certificate delivered in such Fiscal Year by
the Authority. The City shall pay to the Authority the egstimated
amount of the Annual Charge stated in the certificate delivered in
such Fiscal Year by the Authority in three equal installments on
the last days of May, August and November of such Fiscal Year.

{E} In the event that the amount of the Annual Charge made
and charged by the Buthority to and payable by the City for.any
Fiscal Year computed as provided in this Article II shall be less
than the estimated amount of such Annual Charge stated in the
certificate delivered in such Fiscal Year by-the Authority and paid
by the City to the Authority, the Authority will credit the
difference between said amounts to the City against the amount of
the next payment becoming due to the Authority from the City under
the provisions of Paragraph (A) or pParagraph (D) of this Section

204.

SECTION 205. 22 .
If any payment or part thereof due to the Authority from the City
under this Deficiency Agreement shall remain unpaid for thirty days
following its due date, the City shall be charged with and shall
pay to the Authority interest on the amount unpaid from its due
date until paid, at the rate of five per centum (5%) per annum.
Every cbligation assumed by or imposed upon the City by this
Deficiency Agreement shall be enforceable by the Authority by
appropriate action or proceeding, and the Authority may. have and
pursue any and all remedies provided by law for the enforce@ent of
such obligation including the remedies and processes provided by
the Act with respect to Service Charges.

SECTION 206. Limitation on Service Charges. The sumg payable
by the City to the RAuthority under the provisions of this
Deficiency Agreement are and shall be in 1ieu of part of the
Service Charges which the Authority would otherwise, under the
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ARTICLE II
TRANSFER OF ASSETS

-F.‘

SECTION 201. Lease Assets. As of the Closing Date, the City,

~as Lessor, shall lease to the Authority, as Lessee, the System

Assets specified in Exhibit E-1 and F-1 of this Agreement.

SECTION 202, Lease Term; Terms and Copnditions. The term of
the Leage shall be for a period that is the greater of (i) thirty
(30) years from the Closing Date or (ii) one {1) year following the
final maturity of any bonds, notes or other obligations issued by
the Authority but in any event not greater than forty (40) years
from the Closing Date. This Lease &hall be deemed to be and
construed as a "net net lease" and pursuant to the terms hereof,
the Authority shall be responsible during the lease term for all
costs of operating, repairing, constructing, and maintaining the
Assets and the Systems including, without limitation, all ucility
and insurance costs and any taxes, fees, fines or other charges and
the City shall have no responsibility or liability with respect to
the same.

SECTION 203.
Appropriation. (a) In consideration for the lease of the Sewerage
System Assets set forth in Section 201 hereof, the Authority agrees
to pay to the City, in-each year during the Term of this Lease’, a

Lease payment of $812,000 on June 1, 1998 and $1,062,000 commencing

on June 1, 1999, and which $1,062,000 lease payment ghall be
payable on June 1 each year thereafter during the Term of the
Agreement. As of June 1, 1999 and each June 1 thereafter ("Lease
Payment Anniversary Date"), the Lease payment amount specified
herein shall be adjusted in accordance with the Escalation Factor
calculated in the mamner set forth in Section 203 (d) below. Upon
the Authority's failure to pay any lease payment by June 30 of any
such year, the Authority shall be cbligated tc pay interest on such
overdue amounts at the rate of ten percent (10%) per annum. The
payment of such interest shall not relieve the Authority of the
obligation to perform its other obligations hereunder, and the
acceptance of such interest payment, at a time when the Authority
is in default of its other obligations hereunder, shall not prevent
the City from exercising its rights and remedies hereunder,
including, without 1limitation, the :right to terminate this
Agreement in accordance with the terms hereof.

. (b) In consideration for the mutual obligations of the
parties hereunder relating to the lease and sale, as the case may
be, of Solid Waste System Assets by the City to the Authority and

the operation of the Solid Waste System by the Authority,,the City

and the Authority agree as follows:

T1015-099 104319.17
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~ IN WITNESS WHEREOF, the Authority and the City have caused
their respective seals to be hereunto affixed and attested and this
Deficiency Agreement to be signed by their respettive duly
authorized officers and to be dated as of the day and year first

written above.

CITY OF PLAINFIELD

Seal

By: :
Mark A. Fury
Mayor
Attesgt:
Laddie wWyatt, City Clerk
THE PLAINFIELD MUNICIPAL
UTILITIES AUTHORITY
Seal
By:
Gerard Lee
- Chairman
Attest:

Eva Alicea, Secretary
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EXHIBIT D

ESCALATION FACTOR APPLICABLE TO
PAYMENTS UNDER INTERLOCAL AGREEMENT

1. The Escalation Factor ("EF") applicable to payments under
- -Section 203 of the Interlocal Agreement shall be based upon the®-
Overall Index Escalation Factor ("OIEF"). The OIEF shall be

determined in accordance with the following formula:

EF = OISF = (70% x CPI) plus (25% x IEF;,) plus (5% x IEFq)

CPI = Consumer Price Index for all Urban Consumers -
NY/NJ/CT, ag published by the U.S. Department
of Commerce, Bureau of Labor Statistics

IEF, = Index Escalation Factor for PPI-114 - for
General Purpose Machinery and Equipment, as
published by the U.S. Department of Commerce,
Bureau of Labor Statistics

IEF 6 = Index Escalation Factor for PPI-06&1 -
Industrial Chemicals, as published by the U.S.
Department of Commerce, Bureau of Labor
Statistics

and WHERE:

CPI = the CPI-U - NY/NJ/CT for January of the
current Contract Year divided by the CPI-U -
NY/NJ/CT for January 1998

IEF;., = the. PPI-114 index for January of the current
Contract Year divided by the PPI-114 index for
January 1938

IEFue = the PPI-061 index for January of the current
Contract Year divided by the PPI-061 index for
January 1998

2. If the formula set forth in paragraph (1) above results

in a value for OIEF for a year that is legs than or equal to zero,
the OIEF for the current year shall be zero.
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Den N 1 5 Tift 1 . . .

Other decommissioned sewer 1ift pump stations® have been
converted to flow through facilities with parcel locations at:

West End Avenue, tax map sheet #157, Block 230, Lot 72
Monroe Avenue, tax map sheet #119, Block 525, Lot 23

Huntington Avenue, tax map sheet #117, Block 517, Lot 4°-
Randolph Road, tax map sheet #100, Block 732, Lot 2
Laramie Road, tax map sheet #100, Block 732, Lot 1

U b b

(2) Permits and Approvals

(3) Plans and Specifications

EXMIBIT E-2 SEWERAGE. SYSTEM ASSETS - SOLD
(1) Equipment and Vehicles
Major operating equipment, materials and vehicles currently

being used to operate and maintain the sewer system is listed and
identified below.

1. Vehicle Number 353, Year 79, Sewer Jet Truck - Poor Condition
2. Vehicle Number 358, Year 80, Sewer Jet Truck - Poor Condition
3. vehicle Number 359, Year 66, Sewer Jet Truck - New Egquipment
4, Ore (1) Sewer Rod Machine - Poor Condition
5. Two (2) Sewer Cable Buck Machines - Fair Condition
6. Two (2) 3 inch Pumps - Good Condition
7. One (1) 4 inch Electric Pump - New

B. One (1) 1 inch Pump - Good Condition
g. 1,000 Feet of 3 inch Hose - Good Condition
10. 250 Feet of 4 inch Hoe - Good Condition
11. One (1) Electric Generator - New

12. Two {(2) Gas Detectors
13. One (1) air Blower with 250 ft. Hose
14. Miscellaneous Other Equipment
One (1) Safety Lock-out Kit
Two {(2) First RAid Kits
20 feet of PCP Pipe
Six (6) 2 Feet Cast Iron Grates
Six (6) 4 feet Cast Iron Grates
Tools {picks, shovels, hammers, mason tools, wrenches)

(2) Accounts Receivable - As of the Closing Date, the City shall
transfer or assign to the Authority the City's rights and
interests in outstanding or delingquent accounts receivable
and, except as otherwise provided in this Agreement or the
Daficiency Agreement, all future rights and interests in
charges, fees, rents, grants or other sources of funding
anticipated or derived from the City's Sewerage System and
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solid waste system, if any and including any cash realized
from the collectipon of accounts receivable on or after
November 26, 1996. <t

(3) Systems

(4) Additional Equipment/Hardware/Software

{5} Procurement Documents/Arrangements
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EXHIBIT ®

SEWERAGE SYSTEM ASSETS

EXHIBIT E-1 SEWERRGE SYSTEM ASSETS - LEASED

- (1) Physical Assets

Dlainfield's Internal Collectnr Lines

Plainfield's internal collection system consists of more than
110 miles of sewer lines located, generally, in the Public Right of
Way or within easements across non-city owned properties. Lines
range in size from 8 inch and larger local collectors to major
interceptor trunk lines of 42 inches. The system includes more
than an estimated 2500 associated maintenance manholes and access
pits ranging from 3 feet to over 22 feet in depth. There are
approximately 10 or more active local internal siphons and 2
currently operating sewage lift pumping stations.

rrentl

1. Watchung Avenue Pump Station

The Watchung Avenue sewer lift pumping station is located on
Watchung Avenue as identified on municipal tax map sheet #68 as
Block 7, Lot 38. " The facility consists of a ground level building
structure containing electrical switching gear, instrument controls
for operation and ventilation equipment. Three submersible type
electric motor driven sewage pumps are located on the dry side of
a deep wet well sewage receiving basin located in the basement of
the station. The facility also includes an emergency diesel driven
electric generator for backup power to the station.

2. Rock Avenue Pump Station

A second sewer lift pumping station is located at the Transfer
Station Facility at 95 Rock Avenue, identified on municipal tax map
sheet # 146 as Block 207, Lot 1. This station also consists of a
ground level building structure equipped similarly to the Watchung
Avenue station. The three (3) pumps are electric motor driven with
the motors located at the ground floor level with the electric
switch gear and are coupled to the three pumps via extended drive
shafting to the dry side of the receiving wet well approximately 22
feet below grade. A diesel driven emergency electric generator is
external to the station as well as various valves and piping which
is tied into the PARSA owned Rock Avenue Siphon at the chamber
located at Rock and Myrtle Avenue as well as at the chambers
located at the Greenbrook River.
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EXBIBIT ®
SOLTID WASTE SYSTEM ASSETS
EXEIBRIT F-1 SOLID WASTE SYSTEM ASSETS - LEASED

(1) Transfer Station

Rock Avenue Transfer Station

The Rock Avenue Transfer Station Facility is located at 95
Rock Avenue, identified as that portion of the property set forth
on the municipal tax map sheet # 146 as property Block 207, Lot #1,
as more particularly described in Exhibit I. The site consists of
a two level fabricated steel frame building structure built around
1575 and currently under renovation. The structure houses an
originally supplied hydraulic waste compactor unit. In addition,
the site includes a newly installed truck weigh scale.

(2) Permits and Rpprovals
Miscellanesoug ltems
* Pending NJDEP Transfer Station Operating Permit
EXHEIBIT FP-2 SOLID WASTE SYSTEM ASSETS - SOLD
(1) Vehicles and Equipment
Major operating equipment, materials and vehicles currently

being used to collect and dispose of solid waste is listed and
identified below.

1. YVehicle No. 333, Year 80, Mechanical Packer (Poor Condition)
2, Vehicle No. 332, Year 84, Mechanical Packer (Poor Condition)
3. Vehicle No. 335, Year 95, Mechanical Packer (Good Conditiom)
4. One (1) Compactor Trailer No. 381-3, Year 94 (Good Condition)
5. Two (2) Compactor Trailers No. 381-6, Year 80 (Poor Condition)

: No. 381-7, Year 80 (Poor Condition)
6. Vehicle No. 395, Year 85, Recycling Truck {(Fair Condition)
7. Vehicle No. 325, Year 86, Front End Loader {(Poor Condition)
8. Number (56) Public Litter Cans
9. Number {0} Roll off Containers
10. Vehicle No. 331, Year 85, LoDal Packer (Poor Condition}
11. Vehicle No. 345, Year B85, Tandem Tractor

(White) (Fair Condition)
12. Vehicle No. 344, Year 82, Tandem Tractor

(Volvo) {Poor Condition)

13. Vehicle No. 316, Year 85, Ford Vactor (Fair Condition)

I._I
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DPW_S t B o .
Vehicles and'Equipment | iy
Leaf Blowers

Leaf Vacuum
Line Trimmers

{2} Pracurement Documents

Miscellaneous Items

* Contract Services Solid Waste Management Plan and Bid
* gpecifications prepared by James C. Anderson Associates Inc.
* T/Sta Renovation Services

Design Contract work by Mike Disko Associates

Construction COntract by
* Curbside Recycling Service Contract with ARTS

(3) Grants or Other Liquid Assets
Grants

* Recycling Tonnage Grant - Fiscal Year 1597 through the Lease

Term
* Clean Community Program - Fiscal Year 1997 through the Lease

Term
* Drogram 1996 Funding - $42,000

[ 2%
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TIPPING
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EXHIBIT G
FEE RECONCILIATION FOR SOLID

WASTE SERVICES



PLAINFIELD.MUA
PRO-FORMA SCHEDULE ,
RECONCILIATION OF TIP FEES TO LEASE PAYMENT

Actual City Tip Fee Expenditures $ 3,070,000

Lass:

Credlt from City (800.600)

Amount due from FPMUA 2,270,000 '
Actual Payments to Clly (2,000.000)

Amaunt Due to/(from) City $§ 270,000

————

Nota: Amounts showr are for illustration purpases only. .



DEFICIENCY AGREEMENT
PREAMELE . -

THIS DEFICIENCY AGREEMENT made and dated as of the 17th day of
October, 1997 (the T"Deficiency Agreement"), constitutes an
agreement between the CITY OF PLAINFIELD (the "City"), a municipal
corporation of the State of New Jersey situated in the County of
Union AND THE PLAINFIELD MUNICIPAL UTILITIES AUTHORITY ({"the )
Authority"), a public body corporate and politic of the State of
New Jersey.

. WITNESSETH

WHEREAS, the Authority was created and established by virtue
of an ordinance duly adopted by the City Council of the City,°~
pursuant to the Municipal and County Utilities Authorities Law
(N.J.S.E. 40:14B-1 er "seq.) of the State of New Jersey as amended
and supplemented (the "Act"}. The Authority is a public body
politic and corporate, constituting a political gubdivision of the
State of New Jersey and an agency of the City with all the powers,
privileges, and authority conferred by the Act; and

WHEREAS, it is the purpose and policy of the Ruthority to (i)
relieve the waters in the City of Plainfield from pollution or
threatened pollution by provision of Sewage collection, treatment
and disposal and (ii) to provide solid waste services® and
facilities that are consistent with the Solid Waste Management Act,
p.L. 1970, c. 39 of the State of New Jersey Solid Waste Utility
Contract Act, P.L. 1970, c. 40; and

WHEREAS, to accomplish such purposes the City and Authority
recognize that it is necessary for the Authority to assume
possession and operation of the existing sewage and solid waste
operations now owned and opérated by the City; and

WHEREAS, in the interest of public health and welfare the work
and activities of the BRAuthority, if not performed by it shall
otherwise be the responsibility and obligation of the City itself;
and

WHEREAS, the City and the Authority have entered into an
interlocal services agreement dated as of October 17, 1897 (the
"Interlocal Agreement'), to provide for the transfer of certain
sewerage and solid waste assets of the City to the Authority and
the assumption of sewage, collection, treatment and disposal and
solid waste services for the City as provided in such Interlocal
Lgreement; and
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WHEREAS, in order for the Authority to carry out its purposes
under the Act, the Act authorizes the City to provide financial
assistance through the~ payment of Annval Charges .[as defined
herein) to the Authority to provide such sum or sums of money that
may be necessary to cover deficits in the revenues from the
operation of the Sewerage System and Solid Waste System (as herein
defined); and

WHEREAS, in consideration of the mutual promises, agreements
and covenants of this Deficiency Agreement and the Interlocal
Agreement, the City and the Authority have agreed to enter into
this Deficiency Agreement;

NOW THEREFORE, in consideration of the promises, agreements
and covenants hereinafter set forth and mutually agreed to, the
Authority and the City, each for itself, its successors and
assigns, do mutually covenant, promige and agree as follows:

ARTICLE I
DEFINITIONS

The terms set forth in this Article shall, unless otherwise
indicated herein or the context clearly requires otherwise, have
the meanings ascribed to such terms below. Terms listed below in
the singular form shall include the plural and words listed in the
plural shall include the singular.

"Accountant" means the Division of Local Government Services
in the Department of Community Affairs of the State of New Jersey
or a registered municipal accountant or a certified public
accountant of the State of New Jersey.

"Base Year Revenue Calculation® shall mean the amount
calculated in accordance with Exhibit B of the Interlocal
Agreement.

"Hond Resolution" shall mean any bond, note, or project note
resolution or indenture of trust authorizing the issuance of Bonds
and determining, among other things, certain terms and conditions
relative to sale, issuance and security thereof.

"Bonds" means bonds or other obligations issued or entered
into by the Authority pursuant to the Acc.

"Closing Date" shall mean the effective date of the Approval
Ordinance.
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“Deficieqcy amount” shall mean the amount payable by the City
to the Authority under the terms and conditions of the Deficiency
Agreement.

"Fiscal Year" means the Authority's fiscal year constituting
period of twelve consecutive calendar months beginning January 1
and ending December 31 with the first Fiscal Year beginning on the
Closing Date and ending December 31, 1996.

"Revenue Sharing Percentage" shall mean 50% of the difference
between the Authority's Gross Revenues ({as defined in the
Interlocal ZRgreement) and the Base Year Revenue Calculation,
provided, however, that in the event that the City shall at any
rime make payments of a Deficiency Amounts to the Authority, then,
in addition to the above and until the total Deficiency Amounts
shall be paid in full, the Revenue Sharing Percentage shall be’
increased by the lesser.of (i) an additional 50% of the difference
between the Authority’s CGross Revenues and the Base Year Revenue
Ccalculation or (ii) an amount necessary to repay the Deficiency
Amount.

"Service Charges" means rents, rates, fees or other charges
for direct or indirect commection with, or the use of the services
of the Sewerage System or the Solid Waste System, as the case may
be.

nSewage" means the water-carried wastes created in* and
carried, or to be carried, away from, or to be processed by on-site
waste water systems, residences, hotels, - apartments, schools,
hospitals, industrial establishments, or any other public or
private building, together with such surface or groundwater and
industrial wastes and leachate as may be present.

"Sewerage System" means that portion of the Assets used for
the collection, treatment and disposal of Sewage and the plants,
structures, on-site waste water systems, and other real and
personal property acquired, constructed, operated and maintained or
to be acquired, constructed, operated oOr maintained by the
Authority or by any person to whom the Authority has extended
credit including sewer trunks, intercepting, outlet and connection
sewers, conduits, pipe lines, mains, pumping and ventilating
stations, sewage treatment and disposal systems, plants, buildings,
works, connections, outfalls, compensating reservoirs, boats, and
other conveyances, structures and equipment and other real and
personal property, and rights therein and appurtéenances necessary
or useful and convenient for the collection, treatment,
purification or disposal of Sewage in a sanitary manner.
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"Solid Waste" means garbage, refuse, and other discarded
materials resulting from industrial, commercial and agricultural
operations and from domestic and community activities and shall
include all other waste materials, including “sludges,. excluding
chemical waste, hazardous wastes and liquids, except for Sewage
conveyed to or treated in public sewage treatment plants;

1Splid Waste System" means that portion of the Assets used for

_the collection, transfer, processing and disposal of Solid Waste ..

and the plants, structures, and other real and personal property
acquired, constructed, operated and maintained or to be acguired,

constructed, operated or maintained by the Authority or by any
person to whom the Authority has extended credit including transfer
stations, incinerators, recycling facilities including facilities

for the generation, transmission and distribution of energy derived
from the processing of Solid Waste and facilities for the,
composting of Solid Waste, sanitary landfill facilities or other
property or plants for—the collection, processing, disposal or
recycling of Solid Waste and all vehicles, equipment and other real

or personal property and rights therein and appurtenances necessary
or useful and convenient for the collection, processing, recycling
or dispcsal of Solid Waste in a sanitary manner.

nSystems" means collectively the Sewesrage System and the Solid
Waste System.

ARTICLE II
CHARGES BY THE AUTHORITY AND PAYMENTS BY THE CITY

SECTION 201. rvig har nd Anpual Ch . With
respect to all Sewage or other wastes delivered into the Sewerage
System and for all direct or indirect connection with, and all use
of and services of, the Sewerage System, and with respect to all
Solid Waste collected, treated and disposed through the Solid Waste
System and for all direct or indirect use of and gservice of the
Solid Waste System, the Authority shall charge Service Charges in
accordance with the Act, and shall charge to the City an annual
payment {hereinafter called the "Annual Charge") computed and to be
paid in accordance with this Deficiency Rgreement. The Annual
Charges, computed and charged by the Authority and to be paid by
the City as hereinafter provided, shall include and make provision
for all of the amount, not actually paid from Service Charges
collected by the Authority or certain.other sources as hereinafcer
specified, necessary (1) to pay or provide for the expenses of
administration, operation and maintenance of the Systems, including
(without 1limitation of the foregoing) insurance, renewals,
replacements, extensiaons, enlargements, alterations and
betterments, and the principal of, redemption premium, if any, and
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interegt on any and all Bonds as the same become due, (2) to
provide for any deficits of the Authority resulting from failure to
receive sums payable to the Authority by any other municipality or
county or any person, or from any other cause, and {(3) to maintain
such reserves or sinking funds for any of the foregoing purposes as
may be required by the terms of any contract of the Authority or
agreement with or for the bernefit of holders of Bonds.

SECTION 202. Servic¢e Chargeg. With respect to all Sewage ..

disposed through the Sewerage System and for all use and services

of any portion of the Sewerage System, and all Solid Waste
collected, treated and disposed through the Solid Waste System and
for all use and services of any portion of the Solid Waste System,

the Authority will charge and collect Service Charges in accordance
with thz terms o¢of the Act. Such Services Charges shall be
established at the rates which are estimated by the Authority to be
sufficient to provide for the receipt by the Authority in each
Fiscal Year (beginning-with the Fiscal Year in which the Authority
begins actually operating the Systems of a sum of money which is at
least ecual to the sum of the amounts that are necessary in such
Fiscal Year (to the extent not provided from other funds or
revenues of the BAuthority, including proceeds from debt

obligations) (1) to pay or provide for all administrative,

operating and maintenance expenses of the Systems and the principal

of, redemption premium, if any, and interest on any and all Bonds

as the same may become due, (2) to maintain such reserves or
sinking funds as may be required by the terms of any Bonds, (3) to

comply in all respects with the terms and provisions of any Bond
Resolution and with the Act, and (4) to make .repayments to the City
for any amounts paid pursuant to Section 203 of this Deficiency
Agreement, provided, however, that nothing contained in this

Section or in this Deficiency Agreement shall prevent the Authority
from charging and collecting Service Charges which shall be less
that sufficient to comply with subsection (4} of this Section, if
the City shall have given its prior written consent to such lesser
Service Charges. All Service Charges charged by the Authority
shall be subject’ to the required regulatory approvals, if
applicable.

Notwithstanding anything contained herein to the contrary, the
Authority shall not charge and collect Service Charges from the
City with respect to the provision of the Sewerage System or Solid
Waste System Services provided however, that the City shall be
obligated to pay Solid Waste Service Charges in connection with the
ARuthority's collection and disposal of Solid Waste that 1is
illegally disposed on City owned property for which it arranges
disposal at the direction of the City.
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SECTION 203. Computation of Annual Charges. For all

purposes of this Deficiency Agreement, the Annual Charge made and
to be charged by the ARuthority to and payable by the City for or
with respect to any Fiscal Year shall be the sum of money equal to
the excess (if any) of:

() The sum of all of the amounts necessary or
expended in such Fiscal Year (1) to pay or provide for
the expenses of administration, operation and maintenance
of the Systems, including (without limitation "of the
foregoing) insurance, renewals, replacements, extensions,
enlargements, alterations and betterments, (2) to pay or
provide for any interest becoming due prior to the end of
such Fiscal Year on Bonds, (3) to pay or provide for the
principal or redemption premium of Bonds becoming due
prior to the end of such Fiscal Year, (4) to provide for
any deficits of the Authority resulting from failure to
receive sums payable to the Authority by any other
municipality, any county or any person, or from any other
cause, and (5) to maintain such reserves or sinking funds
to provide for expenses of operation and maintenance of
the Systems or for any interest on or principal or
redemption premium of Bonds or for any such deficits as
may be required by the terms of any contract of the
Authority or agreement with or for the benefit of holders
of Bonds or be .deemed necessary or desirable by the .
authority, less -

(R} The sum of such parts (if any) of the several
amounts referred to in Subparagraph (&) of this Section
203 as, prior to the end of such Fiscal Year, are
properly paid and discharged or fully provided for by
application, in accordance with the Act and the
Authority's agreements (if any) with or for the henefit
of holders of Bonds, of (1) Service Charges collected by
the Authority, (2) the proceeds of Bonds received by or
for account of the Authority, (3) the proceeds of
insurance received by or for account of the Authority,
(4) interest received on investments of funds held for
the benefit or security of the Authority or the holders
of Bonds, (5) contributions received by or for the
account of the Authority and not under any circumstances
repayable by the Authority until after the payment in
full of all other obligations of the Authority including
its Bonds, original or refunding or both, or (6) reserves
on hand and available therefor at the beginning of such
Fiscal Year.
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certificate delivered in such Fiscal Year by the Authority and paid
by the City to the Authority, the Authority will credit  the
difference between said amounts to the City against the’ amount of
the next payment becoming due to the Authority from the City under
the provisions of Paragraph (A) or Paragraph (D) of this Section
204,

SECTION 205. Enforcement and Obligation of Annual Charges. ™

If any payment or part thereof due to the Authority from the City
under this Deficiency Agreement shall remain unpaid for thirty days

following its due date, the City shall be charged with and shall

pay to the Ruthority interest on the amount unpaid from its due

date until paid, at the rate of five per centum (5%) per annum.

Every obligation assumed by or imposed upon the City by this

Deficiency Agreement shall be enforceable by the Authority by-
appropriate action or proceeding, and the Authority may have and

pursue any and all remedies provided by law for the enforcement of

such obligation including the remedies and processes provided by
the Act with respect to Service Charges.

SECTION 206. Limitation on Service Charges. The sums payable
by the City to the Authority under the provisions of this
Deficiency Agreement are and shall be in lieu of part of the
Service Charges which the Authority would otherwise, under the
provisions of the RAct, charge and collect with regard to real
property within the City directly or indirectly connected with or
using the Systems, and, so long as the City shall not be in default
in the making of payments becoming due from it under the provisions
of this Deficiency Agreement, the Authority will suspend all
Service Charges with regard to such real property except Service
Charges computed in accordance with the provisions of Section 202
of this Deficiency Agreement, but nothing in this Deficiency
Agreement shall prevent the Authority from charging and collecting,
as if this Deficiency Agreement had not been made, Service Charges
with regard to persons or real property within the City sufficient
to meet any default or deficiency in any payments agreed herein to
be made by the City. For the purposes of this Section 206, the
City shall be deemed to be in default if the City, for a period of
thirty days after its due date, shall fail to make in full to the
Authoriry any payment required to be made by it under the
provisions of this Peficiency Agreement.

SECTION 207. cti rv T . The Authority
shall at all times pursue any and all remedied provided by law to
collect and enforce prompt payment to or for it of all Service
Charges prescribed, £fixed, certified and charged by it in
accordance with this Deficiency Agreement.
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Section 208. Repayments_to the City. (a) 211 monies paid by
the City to the Authority under this Deficiency Agreement, except
Service Charges charged to the City itself, shall be repaid by the
Authority without interest after payments for operating costs and
charges and capital and other costs and the funding of reserves of
the Ruthority within twenty four (24) months following the payment
of the Deficiency Amounts by the City.

(b) In order to (i) provide for the repayment cof Deficiency
Amounts to the City and (ii) protect the interests of the holders
of Bonds issued to finance the construction or acquisition of the
Systems, the Authority hereby covenants to establish, charge and
collect Sewerage System Service Charges and Sclid Waste System
Service Charges that, together with other available moneys of the
Authority, will be sufficient to satisfy the Authority's.
obligations with respect to the operation and maintenance of the
Systems and debt service obligations, as well as any reguired
reserves as may be required to be maintained by or set forth in the
terms of any bond resolution adopted by the 2authority, and
repayment of Deficiency Emounts to the City,

ARTICLE IIT
MISCELLANEOUS

SECTION 301. Termination of this Deficiency Agreement. At
any time after the date of this Deficiency Agreement and aftex, the
payment in full of all obligations of the Authority including its
Bonds, originally issued and refunding, and payment in full of its
obligations under Section 208 of this Deficiency Agreement, the
City or the Authority, upon notice to the other party hereto, may
terminate this Deficiency Agreement and the Deficiency Agreement
shall terminate as of the end of the Fiscal Year beginning next
after the date of such notice.

SECTION 302. Pledge or Agpignment. This Deficiency

Agreement may not be assigned or pledged by either party without
the consent of the other, provided, however, that, since this
Deficiency Agreement is made with particular reference to the
holders or prospective holders of the Bonds of the Authority for
the purpose of assuring and protecting the interests of such
holders, the Authority may at any time assign or pledge for the
benefit and security of the holders of Bonds all of its rights
under the provisions of this Deficiency Agreement and the
Interlocal Agreement to receive payments from the Authority, and
thereafter this Deficiency Agreement shall not be terminated,
modified or changed by the Authority or the City except in the
manner (if any) and subject to the conditions (if any} permitted by
the terms and provisions of such assignment or pledge.
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Section 304.  Special Consents by Authority or City.

Whenever under the terms of this Deficiency Agreement the Authority
or the City 1is authorized to give their respective written
consents, such consent may be given and shall be conclusively
evidenced by a copy, certified by the Clerk or the Secretary, as
the case may be, and under the applicable seal, of a resclution
adopted by the applicable governing body to give such consent.

Section 305.  Sexvices Outgide of City. The Authority will

not permit any property located outside of the City to be connected
with the System for the purpose of delivering sewage into the
System, or to accept any sewage or industrial waste from, any
person or property outside of the City unless written consent
thereto shall have previously been given by or on behalf of the
City. ' :

———

Section 306. Report ag to Bonds. Forthwith upon the
issuance of any Bonds, the Authority shall prepare and file in the
office of the City Clerk of the City a schedule setting forth the
principal amount, designation, denomination, date of issue, place
of payment, maturities, rate of interest and redemption prices (if
any) of such Bonds, together with a copy of the resolution of the
authority authorizing such Bonds, each certified by its Secretary
and under its seal.

Secticon 307. Execution of Counterparts. This Agreement may

be executed in any number of counterparts each of which shall be
executed by the Authority and the City and all of which shall be
regarded for all purposes as one original and shall constitute and
be but one and the same.
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IN WITNESS WHEREOF, the Authority and the City have caused
their respective seals to be hereunto affixed and attested and this
Deficiency Agreement to be signed "by their respective duly
authorized officers and to be dated as of the day and year Ffirst

written above.

CITY OF PLAIN LD

Seal
By

: //
7 Matlk A Fury,
AttesF-/é;/ :A Mayor ////
v W

Laddie Wyatt, CAty Clerk

THE PLAINFIELD MUNICIPAL
UTILITIES ARUTHORITY

Seal B
- , By: :/jf.ﬁm..j_ it .7;,.‘/(7/7'///

Gerard Lée v 4 /4
4
Reress— )

- Chairman

-

&
{Efic Watson, Executive
Director
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EXHIBIT H

LIST OF LIENS OR OTHER ENCUMBRANCES; LITIGATION

-

{1} Transtech Industries

"(2) Claims Resulting from Sewer Backups

71015-099 104819.18 H-1



‘EXHIBIT I

TRANSFER STATION SITE LEASE DESCRIPTION “

71015-099 10$819.18 I-1



)

m . JAMES C. ANDERSON ASSOCIATES, INC.
. CONSULTING ENGINEERE, SSIENTIRTE, PLANNERE
. BURYEYORS AND LICENFNED DRILLERS

927 PLEASANTVA-.LLEYAVENUE » MOUNT LAUREL NEW JERSEYNS0S4 + [603) 722-67J0 « FAX([809)722-C17%

DESCRIPTION OF LAND
' IN THE
CITY OF PLAINFIELD, COUNTY OF UNION, NJ

All that c_er_ta:;.n tract or parce!l of land and premises situats, lying and being in
the City of Plainfield, County of Union, State of New Jersey, bounded and

described aa follows:

| .
Baginning at a point.in the southwesterly line of Rock Avenue, measured
N 18° 57' 20" W, 812.1Y from its intersection with the northwesterly line of

Mpyrtle Avanue and e::ta;n_ding; thencs

1) 8 78" 02' 40" W, jllont_the porthwesterly line of Tax Mep Lot 2, Block
207, 170.00' to 2 point; thence

9) 8 16* 67 20" B, along the northeasterly line of Tax Map Lot 2, Block 207,
269.33' to e point; thence

3) 863" 17 3T" W, along the northwestarly line of Tax Map Lots 3 and 4,
Block 207, 613.91to & point; thencs

4) S§19° 31'23"E, al&ong the southwesterly line of Tax Map Lot 4, Block 207,
201.35' to & point;| thencs

§ 6 62° 1T 37" W, slong the northwesterly line of First Street (88" wide),
220.00' to & point;i thence

6 N 19* 31' 23" W, along the northeasterly line of Tax Map Plats 145, 626'
more or lass to & point in the centarline of Green Brook; thence

7)  Northeastwardly ind Eastwardly, along the centerlins of Green Brook, be
the digtance what it may, to a point in the southwesterly line of Rock

Avenue; thence | .

i
B8) 9 16° 67 20" E, elong the southwestarly line of rock Avenue, 325.4' more
or less to the poinp and place of beginning.

containing 13.58 Acres of Land,

Being Tax Map Lat 1, Block 207, Plats 146,

more or less.

WEA s
April 7, 1887

Ay e WV s



McMANIMON & SCOTLAND, L.IC.

ATTORNEYS AT LAW

TELEPEONE ) ONE RIVERFEONT PLAZA. FOURTH FLOOE FaX (201) epe-7333
{201 sep-1BOQ NEWARE, NEW JERSEY 07102-6408 Fax (eoy 622-0744

Bugust 28, 1897

Lisa Love, Esg.

Corporation Counsel

City of Plainfield

515 Watchung Avenue ' .
Plainfield, NJ 07060

Re: Defilciency Rgresement and Interlocal BAgreement
Dear Lisa:

At your request, enclosed please find two fully executed
copies of the Deficiency Agreement. I have retained one copy for
our files and by copy of this letter, I am forwarding one copy to
the Authority for its files.

In addition, I have enclosed a new COVer page and a
replacement Page #10 in connection with the Interlcoal Agreement.
The new cover page was revised to remove our firm's name and to
include the date on the Interlocal Agreement. Page #10 was changed
to delete the word “"sewerage" in Section 201. It is an obvious
typographical error because it refers to Exhibits E-1 and F-1 to
the Agreement which include assets of both the Sewerage System and
Solid Waste System. We want to make sure that this typographical
error is fixed in the official copies of the Interlocal Agreement
that is on file with the City and the Authority. Accordingly,
please have these replacement pages inserted in the official copy
of the Agreement with the City Clerk's office. By copy of this
letter, I am making a similar request of the authority.

If you have any questions, please do not hesitate to call me.

Very™~Nruly yours,

Josep Baumann, Jr.
JPB:ss
cc: Glenn Scotland, Esqg. '
Leslie London, Esg. J/

James Perry, Chief Financial Officer
Anthony Pannella, Esg. (w/encl.)
William Mayer, Esg. (w/encl.)
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" DEFICIENCY AGREEMENT
PREAMBLE
THIS DEFICIENCY AGREEMENT made and dated as of the 1st day of

June, 1997 (the "Deficiency Agreement"), constitutes an agreement
between the CITY OF PLAINFIELD (the "City"), a municipal

corporation of the State of New Jersey situated in.the County of -

Union AND THE PLAINFIELD MUNICIPAL UTILITIES AUTHORITY (“the
Ruthority"), a public body corporate and politic of the State of
New Jersey. -

WITHESSETHE

WHEREAS, the Authority was created and established by virtue.
of an ordinance duly adopted by the City Council of the City,
pursuant to the Municipal and County Utilities Authorities Law
(N.J.S.A. 40:14B-1 et seqg.) of the State of New Jersey as amended
and supplemented {the "Act"}, The Authority is a public body
politic and corporate, constituting-a political subdivision of the
State of New Jersey and an agency of the City with all the powers,
privileges, and authority conferred by the Act; and

WHEREAS, it is the purpose and policy of the Authority to (i)
relieve the waters in the City of Plainfield from pollution or
threatened pollution by provision of Sewage collection, treatment
and disposal and (ii} to provide solid waste services and
facilities that are consistent with the Solid Waste Management Act,
P.L. 1970, c. 39 of the State of New Jersey Sclid Waste Utility
Contract Act P.L. 1970, c. 40; and

WHEREAS, to accomplish such purposes the City and Ruthority
recognlze that it is necessary for the RAuthority to assume
possession and operation of the existing sewage and solid waste
operations now owned and operated by the City; and

WHEREAS, in the interest of public health and welfare the work
and activitiea of the BAuthority, if not performed by it shall.
otherwise be the responsibility and obligation of the City itself;
and

WHEREAS, the City and the Authority have Tntered into an

interlocal services agreement dated:as of ?l {[ , 1997 (the
"Interlocal Agreement"), to provide for the transfer of certain

sewerage and solid waste assets of the City to the Authority and
the assumption of sewage, collection, treatment and disposal and
solid waste services for the City as provided in such Interlocal

Agreement; and
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WHEREAS, in order for the Authority to carry out its purposes
under the Act, the Act authorizes the City to provide financial
assistance through the payment of Annual Charges (as defined
herein) to the Authority to provide such sum or sums of money that
may be necessary to cover deficits in the revenues from the
operation of the Sewerage System and Solid Waste System (as herein
defined}; and

WHEREAS, in congideration of the mutual promises, agreements .

and covenants of this Deficiency Agreement and the Interlocal

Agreement, the City and the Authority have agreed to enter into
this Deficiency Agreement;

NOW THEREFORB, in consideration of the promises, agreements
and covenants hereinafter set forth and mutually agreed to, the
2uthority and the City, each for itgelf, its successors and
assigns, do mutually covenant, promise and agree as follows:

————

ARTICLE I
DEFINITIONS

The terms set forth in this Article shall, unless otherwise
indicated herein or the context clearly requires otherwise, have
the meanings ascribed to such terms below. Texrms listed below in
the singular form shall include the plural and words listed in the
plural shall include the singular.

"nccountant” means the Division of Local Government Sexrvices
in the Department of Community Affairs of the State of New Jersey
or a registered municipal accountant or a certified public
accountant of the State of New Jersey.

1Bage Year Revenue Calculation" shall mean the amount
calculated in accordance with Exhibit B of the Interlocal

Agreement.

tpond Resolution® shall mean any bond, note, OT project note
resolution or indenture of trust authorizing the issuance of Bonds
and determining, among other things, certain terms and conditions
relative to sale,” issuance and security thereof.

"Bonds" means bonds or other obligations issued or entered
into by the Authority pursuant to the Act.

"Closing Date" shall mean the effective date of the Approval
Ordinance.
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- Agreement.

"Deficiency Amount" shall mean the amount payable by the City
to the Authority under the terms and conditions of the Deficiency

€
"

"Fiscal Year" means the Authority’'s fiscal year constituting
period of twelve consecutive calendar months beginning January 1
and ending December 31 with the first Fiscal Year beginning on the
Closing Date and ending December 31, 1996.

"Revenue Sharing Percentage" shall mean 50% of the difference
between the RAuthority’s Gross Revenues (as defined in the
Interlocal Agreement} and the Base Year Revenue Calculation,
provided, however, that in the event that the City shall at any
time make payments of a Deficiency Amounts to the Authority, then,
in addition to the above and until the total Deficiency Amounts
shall be paid in full, the Revenue Sharing Percentage shall be
increased by the lesser~of (i) an additional 50% of the difference
between the Authority’s Gross Revenues and the Base Year Revenue
Calculation or (ii) an amount necessary .to repay the Deficiency
Amount. '

"Service Charges' means rents, rates, fees or other charges
for direct or indirect connection with, or the use of the services
of the Sewerage System or the Solid Waste System, 2s the case may
be.

"Sewage" means the water-carried wastes created in "and
carried, or to be carried, away from, or to be processed by on-site
waste water systems, re51dences hotels, apartments, schools,
hospitals, industrial establishments, or any other public or
private building, together with such surface or groundwater and
industrial wastes and leachate as may be present.

"Sewerage System" means that portion of the Assets used for
the collection, treatment and disposal of Sewage and the plants,
structures, on-site waste water systems, and other real and
personal property acquired, constructed, operated and maintained or
to be acquired, constructed, operated or maintained by the
authority or by any person to whom the Authority has extended
credit including sewer trunks, 1ntercept1ng, outlet and connection
sewers, conduits; pipe lines, mains, pumping and ventilating
stations, gewage treatment and disposal systems, plants, buildings,
works, connections, outfalls, compensating reservoirs, boats, and
other conveyances, structures and equipment and other real and
personal property, and rights therein and appurtenances necessary
or ugeful and convenient for the collection, treatment,
purification or disposal of Sewage in a sanitary manner.
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nSplid Waste" means garbage, refuse, and other discarded
materials resulting from industrial, commercial and agricultural
operations and from domestic and community activities.and shall
include all other waste materials, including sludges, excluding
chemical waste, hazardous wastes and liquids, except for Sewage
conveyed to or treated in public sewage treatment plants;

"Solid Waste System" means that portion of the Assets used for :.

the collection, transfer, processing and disposal of Solid Waste
and the plants, structures, and other real and personal property
acquired, constructed, operated and maintained or to be acquired,
constructed, operated or maintained by the authority or by any
person to whom the Authority has extended credit including transfer
starions, incinerators, recycling facilities including facilities
for the generation, transmission and distribution of energy derived .
from the processing of Solid Waste and facilities for the
composting of Solid Waste, sanitary landfill facilities or other
property or plants for the collection, processing, disposal or
recycling of Solid Waste and all vehicles,. equipment and other real
or perscnal property and rights therein and appurtenances nacessary
or useful and convenient for the cecllection, pracessing, recycling
or disposal of Solid Waste in a sanitary manner.

"Systems" means collectively the Sewerage System and the Solid
Waste System.

ARTICLE IT -
“ﬂHARGES BY THE AUTEORITY AND PAYMENTS BY THE CITY

SECTION 201. Service Charges and annual Charges. With

respect to all Sewage or other wastes delivered into the Sewerage
gystem and for all direct or indirect connection with, and all use
of and services of, the Sewerage System, and with respect to all
Solid Waste collected, treated and disposed through the Solid Waste
System and for all direct or indirect use of and service of the
Solid Waste System, the Authority shall charge Service Charges in
accordance with the Act, and shall charge to the City an annual
payment (hereinafter called the "Annual Charge"). computed and to be
paid in accordance with this Deficiency Agreement. The Annual
Charges, computed and charged by the Authority and to be paid by
the City as hereinafter provided, shall include and make provision
for all of the amount, not actually paid from Service Charges
collected by the Authority or certain other sources as hereinafter
specified, necessary (1) to pay or provide for the expenses of
administration, operation and maintenance of the Systems, including
(without limitation of the foregoing) insurance, renewals,
replacements, extensions, enlargements, alterations and
betterments, and the principal of, redemption premium, if any, and
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interest on any and all Bonds as the same become due, (2) to
provide for any deficits of the Authority resulting from failure to
receive sums payable to the Authority by any other municipality or
county or any person, or from any other cause, and (3) to maintain
such reserves or sinking funds for any of the foregoing purposes as
may be reguired by the terms of any contract of the Authority or
agreement with or for the benefit of holders of Bonds.

SECTION 202. Service Chargeg. With respect to all Sewage
disposed through the Sewerage System and for all use and services
of any portion of the Sewerage System, and all Solid Waste
collected, treated and disposed through the Solid Waste System and
for all use and services of any portion of the Solid Waste System,
the Authority will charge and collect Service Charges in accordance
with the termg of the Act. Such Services Charges shall be
established at the rates which are estimated by the Authority to be
gufficient to provide “for the receipt by the RAuthority in each
Fiscal Year (beginning with the Fiscal Year in which the Authority
begins actually operating the Systems of a sum of money which is at
least equal to the sum of the amounts that are necessary in such
Fiscal Year (to the extent not provided from other funds or
revenues of the Authority, including proceeds from debt
obligations) (1) to pay or provide for all administrative,
operating and maintenance expenses of the Systems and the principal
of, redemption premium, if any, and interest on any and all Bonds
as the same may become due, (2) to maintain such reservesg or
sinking funds as may be required by the terms of any Bonds, (3) to
comply in 211 respects with the terms and provisions of any Bond

Resolution and with the Act, and (4) to make repayments to the City
for any amounts paid pursuant to Section 203 of this Deficiency

Agreement, provided, however, that nothing contained in this
Section or in this Deficiency Agreement shall prevent the Authority
from charging and collecting Service Charges which shall be less
that sufficient to comply with subsection (4) of thils Section, if
the City shall have given its prior written consent to such lesser
Service Charges. All Service Charges charged by the Authority
shall be subject to the required regulatory approvals, if
applicable. -

Notwithstanding anything contained herein to the contrary, the
Authority shall not charge and collect Service Charges from the
City with respect to the provigion of the Sewerage System or Solid
Waste System Services provided however, that the City shall be
obligated to pay Solid Waste Service Charges in connection with the
Ruthority's collection and disposal of Solid Waste that is
illegally disposed on City owned property for which it arranges
disposal at the direction of the City.
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SECTION 203. Computation of Annual Charges. For all
purposes of this Deficiency Agreement, the Annual Charge made and

to be charged by the Authority to and payable by the City for or
with respect to any Fiscal Year shall be the sum of money equal to

the excegs (if any) of:

{A) The sum of all of the amounts necessary or
expended in such Fiscal Year (1) to pay or provide for
the expenses of administration, operation and maintenance
of the Systems, including (without limitation. of the
foregoing) insurance, renewals, replacements, extensions,
enlargements, alterations and betterments, (2) to pay or
provide for any interest becoming due prior to the end of
such Fiscal Year on Bonda, (3) to pay or provide for the
principal or redemption premium of Bonds becoming due
prior to the end of such Fiscal Year, (4) to provide for
any deficits of the Authority resulting from failure to
receive sums payable to the BAuthority by any other

. municipality, any county or any person, or from any other
cauge, and (5) to maintain such reserves or sinking funds
to provide for expenses of operation and maintenance of
the Systems or for any interest on Qr principal or
redemption premium of Bonds or for any such deficits as
may be required by the terms of any contract of the
Authority or agreement with or for the benefit of holders
of Bonds or be deemed necessary or desirable by the
Authority, less -

(B) The sum of such parts (if any) of the several
améunts referred to in Subparagraph (A) of this Section
203 as, prior to the end of such Fiscal Year, are
properly paid and discharged or fully provided for by
application, in accordance with the Act and the
authority’e agreements (if any) with or for the benefit
of holders of Bonds, of (1) Service Charges collected by
the Authority, {(2) the proceeds of Bonds received by or
for account of the Authority, (3) the proceeds of
insurance received by or for account of the Authority,
(4) interest received on investments of funds held for
the benefit or security of the Authority or the holders
of. Bonds, (5) contributions received by or for the
account of the Authority and not under any circumstances
repayable by the Authority until after the payment in
full of all other obligations of the Authority including
its Bonds, original or refunding or both, or (6) reserves
on hand and available therefor at the beginning of such
Fiscal Year.
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SECTION 204. Payment of Annual Charge by Cilty. (A) For or
in connection with the operation. of the Systems during each Fiscal
Year, the City shall pay to the Authority the Annual Charge charged
by the Authority to and payable by the city for each Fiscal Year
computed by the Authority as provided in this Article II. Within
twenty-five days after the end of each Fiscal Year, the Authority
will deliver to the City its certificate stating the amount of the

Annual Charge for said Fiscal Year computed in accordance with this .-

Deficiency Agreement accompanied by a certificate signed by an
Accountant approving the statements in such certificate of the
Authority. Such certificate shall be approved by resclution of the
Authority and shall be supported by analysis of the Annual Charges
as computed in accordance with the terms of this Agreement. The
annual Charge for each Fiscal Year shall in all events be due and
payable not later than thirty-three days after the close of such .
Fiscal Ysar, but current provisicn for and payment of all such
Annual Charges on an eftimated basis shall be made by the City in
accordance with the following Paragraphs of this Section 204.

(B} On or before the twenty-fifth day of each Fiscal Year,
the Authority shall estimate the amount of the Annual Charge
payable by the City for such Fiscal Year and, on or before the
thirty-fifth day of such Fiscal Year, shall deliver to the City its
certificate stating such estimated amount of the Annual Charge for
such Fiscal Year. In the event that any part of any Annual Charge
theretofore becoming payable by the City shall not have been paid,
the Authority shall include in such certificate an additional
provision separately stating the amount of such unpaid part (the
"Deficiency Amount").

(C) The City will in each year make all budgetary and other
provisions, appropriations, or emergency appropriations as
necessary to provide for and authorize the payment by the City to
the Authority during each Fiscal Year the egtimated amount of the
Annual Charge and the amount of the Deficiency (if any) stated in
the certificate delivered in such Fiscal Year by the Authority.

(D) On or before the sixtieth (60th) day of each Fiscal Year,
the City shall pay to the Authority the amount of the Deficiency
(if any) stated in the certificate delivered in such Fiscal Year by
the Authority. The City shall pay to the Authority the estimated
amount of the Annual Charge stated in the certificate delivered in
such Fiscal Year by the Authority in:three equal installments on
the last days of May, August and November of such Fiscal Year.

(E)Y In the event that the amount of the annual Charge made
and charged by the Authority to and payable by the Ccity for ' any
Fiscal Year computed as provided in this Article II shall be less
than the estimated amount of such Annual Charge stated in the
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certificate delivered in such Figcal Year by the Authority and paid
by the City to the »Authority, the Authority will credit the
difference between said amounts to the City against the amount of
the next payment becoming due to the Authority from the City under
the provisions of Paragraph (A) or Paragraph (D) of this Section
204.

SECTION 205. Enforcement and Obligation of Annual Charges.
If any payment or part thereof due to the Authority from the City
under this Deficiency Agreement shall remain unpaid for thirty days
following its due date, the City shall be charged with and shall
pay to the Authority interest on the amount unpaid from its due
date until paid, at the rate of five per centum (5%) per annum.
Every obligation assumed by or imposed upon the City by this

'y

Deficiency Agreement shall be enforceable by the Authority by

appropriate action or proceeding, and the Authority may have and
pursue any and all remedies provided by law for the enforcement of
such obligation including the remedies and processes provided by
the Act with respect to Service Charges. -

SECTION 206. Limitation on Service Charges. The gums payable
by the City to the Authority under the provisions of this
Deficiency Agreement are and shall be in lieu of part of the
Service Charges which the BAuthority would otherwise, .under the
provisions of the Act, charge and collect with regard to real
property within the City directly or indirectly connected with or
using the Systems, and, S0 long as the City ghall not be in default
in the making of payments becoming due from it under the provisions
of this Deficiency Agreement, the Authority will suspend all
Service Charges with regard to such real property except Service
Charges computed in accordance with the provisions of Section 202
of this Deficiency Agreement, but nothing in this Deficiency
Agreement ghall prevent the Authority from charging and collecting,
as if this Deficiency Agreement had not been made, Service Charges
with regard to persons or real property within the City sufficient
to meet any default or deficiency in any payments agreed herein to
be made by the City. For the purposes of this Section 206, the
City shall be deemed to be in default if the city, for a period of
thirty days after its due date, shall fail to make in full to the
Authority any payment required to be made by it under the
provisions of this Deficiency Agreement.

SECTION 207. Collection of Service Charges. The Authority
shall at all times pursue any and all remedied provided by law to
collect and enforce prompt payment to or for it of all Service
Charges prescribed, fixed, certified and charged by it in
accordance with this Deficiency Agreement.
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Section 208. RebDayments to the City. (a) All monies paid by
the City to the Authority under this Deficiency Agreement,, except
gervice Charges charged to the City itself, shall Dbe repaid by the
Authority without interest after payments for operating costs and
charges and capital and other costs and the funding of reserves of
the Authority within twenty four (24) months following the payment
of the Deficiency Amounts by the City.

(b) In order to (i) provide for the repayment cf Deficiency
amounts to the City and (ii) protect the interests of the holders
of Bonds issued to finance the construction or acquisition of the
Systems, the authority hereby covenants to establish, charge and
collect Sewerage System Service Charges and Solid Waste System
gervice Charges that, together with other available moneys of the
authority, will De sufficient to satisfy the Authority’s -
obligations with respegt to the operation and maintenance of the
Systems and debt gervice obligations, as well as aly required
reserves as may be required to be maintained by or set forth in the
terms of any bond resolution adopted by the authority, and

repayment of Deficiency Amounts to the City.

ARTICLE III
MISCELLANEOUS

SECTION 301. Termination of this Deficiency Rgreement. At
any time after the date of this Deficiency Agreement and after. the
payment in full of all obligations of the Ruthority including its
Bonds, criginally issued and refunding, and payment in full of its
obligations under Section 208 of this Deficiency Agreement, the
City or the Authority, upon notice to the other party hereto, may
terminate this Deficiency Agreement and the Deficiency Agreement
shall terminate as of the end of the Figscal Year beginning next
after the date of such notice.

SECTION 302. Pledgqe or Aspsigpment. This Deficiency
Agreement may not be assigned or pledged by either party without
the consent of the other, provided, however, that, since this
Deficiency Agreement is made with particular reference tO the
holders or prospective holders of the Ronds of the Authority for
the purpose of assuring and protecting the interests of such
holders, the Authority may at any time assign or pledge for the
benefit and security of the holders of Bonds all of its rights
under the provisions of this Deficiency Agreement and the
Interlocal Agreement to receive payments from the Authority, and
thereafter this Deficiency Agreement shall not be terminated,
modified or changad by the Authority or the City except in the
manner (if any) and subject to the conditions (if any) permitted by
the terms and provisions of such assignment oOr pledge.
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Section 304. Special _Consents by Authority or City.
Whenever under the terms of this Deficiency Agreement the Authority
or the City is .authorized to give their respective written
consents, such consent may be given and shall be conclusively
evidenced by a copy. certified by the Clerk or the Secretary, as
the case may be, and under the applicable seal, of a resolution

adopted by the applicable governing body to give such consent.

Section 305. Services Outgide of City. The Authority will
not permit any property located outside of the City to'be connected
with the System for the purpose of delivering sewage into the
System, or to. accept any sewage Or industrial waste from, any
person or property outside of the City unless written consent

thereto shall have previously been given by or on behalf of the
City. :

Section 306. Report as to Bonds. Forthwith upon the
igsuance of any Bonds, the Authority shall prepare and file in the
office of the City Clerk of the City a echedule setting forth the
principal amount, designation, dencmination, date of issue, place
of payment, maturities, rate of interest and redemption prices (if
any) of such Bonds, together with a copy of the resolution of the
Authority authorizing such Bonds, each certified by its Secretary
and under its seal.

Section 307. Execution of Counterparts. This Agreement may
be executed in any number of counterparts each of which shall be
executed by the Authority and the City and all of which shall be
regarded for all purposes as one original and shall constitute and
be but one and the same.
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Seal

TN WITNESS WHEREOF, the Authority and the city have caused
their respective seals to be hereunto affixed and attested and this
pDeficiency Agreement to be signed by their respective duly
authorized officers and to be dated as of the day and year first

written above.

CITY OF PLAINFIELD

Attest:

Taddie wWyatt, CAty Clerk

THE PLAINFIELD MUNICIPAL
UTILITIES AUTHORITY

Seal
By: JILbuxL(XLCZ&£Lé7
i Tzrard Lee k}(’
: Chairman
Attesb?fr,’ .

-

Eric Watson, Executive
Director
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